
i KF27 
.15587 

'..--' '•' '^ • ' : •   •••"-;       '             .'••:•-  ' _/• *     - •   ' 

'    ' • ''        '/'[•'-'     -    '             '        ""    "     .   - •    -        ""-'"-- 

\^r i97if ^^^^^^^^^^^^H 
1   pt. 1 i 

i 

i 
j 
1 

1 

1 
1 

) 

m 

1 
1 





r-r'^* 

•o .   . ' ,0 
A'^ 

^^^% ifil; 

•>//??-''/ 

-*. --sb*. 









Parti 
SETTLEMENT OF LABOR-MANAGEMENT 

DISPUTES IN TRANSPORTATION 

HEARINGS 
BEFOEE THE 

SUBCOMMITTEE ON 
TRANSPORTATION AND AERONAUTICS 

OF THE 

COMMITTEE ON 
INTERSTATE AND FOEIIGN COMMERCE 

HOUSE OF REPRESENTATIVES 
NINETY-SECOND CONGRESS 

FIEST SESSION 

H.R. 3595, H.R. 3596, H.R. 2357, H.R. 5347, 
H.R. 8385, H.R. 9088, H.R. 9989, H. J. Res. 364 

(and all identical bills) 
RELATING   TO   SETTLEMENT   OF   EMEKGBNCY   LABOR- 
MANAGEMENT   DISPUTES   AFFECTING   THE   TRANSPOR- 

TATION INDUSTRY 

JULY 27, 28, 29; AUGUST 3, 4; SEPTEMBER 14, 15, 16, 21, 28, 29, 
AND 30, 1971 

Serial No. 92-42 

Printed for the use of the 
Committee on Interstate and Foreign Conuuerce 





Parti 
SETTLEMENT OF LABOR-MANAGEMENT 

DISPUTES IN TRANSPORTATION 

HEARINGS 
BEFORE THK 

^SUBCOMMIHEE ON 
——^ANSPORTATION AND AERONAUTICS.- 
li.S. CoMraeSj OP THE J 

^-^:^^^^^±^—^COMMITTEE ON 
INTERSTATE AND FOREIGN COMMERCE 

HOUSE OF REPRESENTATIVES 
NINETY-SECOND CONGRESS 

FIRST SESSION 
ON 

H.R. 3595, H.R. 3596, H.R. 2357, H.R. 5347, 
H.R, 8385, H.R. 9088, H.R. 9989, H.J. Res. 364 

(and all identical bills) 
RELATING   TO    SETTLEMENT   OF   EMERGENCY   LABOR- 
MANAGEMENT   DISPUTES   AFFECTING   THE   TRANSPOR- 

TATION INDUSTRY 

JULY 27, 28, 29; AUGUST 3, 4; SEPTEMBER 14, 16, le, 21, 28, 29, 
AND 30, 1971 

Serial No. 92-42 

Printed for the use of the 
Oommlttee on Interstate and Foreign Commerce 

U.S. GOVERNMENT PRINTING OFFICE 

66-871 O WASHINGTON :  1971 



<-'. f$^ 
lA 

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 
HARLEr O. 8TA00ERS 

TORBERT H. HACDONALD, Hassachusetts 
JOHN JARMAN, Oklahoma 
JOHN B. MOSS, California 
JOHN D. DINOELL, Michigan 
PAUL G. ROGERS, Florida 
LIONEL VAN DEBRLIN, California 
J. J. PICKLE, Texas 
FRED B. ROONEY, Pennsylvania 
JOHN M. MURPHY, New York 
DAVID E. SATTERFIELD III. Virginia 
BROCK ADAMS, Washington 
RAY BLANTON, Tennessee 
W. S. (BILL) 8TUCKEY. JB., Georgia 
PETER N. KYROS. Maine 
BOB ECKHARDT, Texas 
ROBERT O. TIERNAN. Rhode Island 
RICHARDSON PREYER, North Carolina 
BERTRAM L. PODELL, New York 
HENRY HELSTOSKI, New Jersey 
JAMES W. SYMINGTON, Missouri 
CHARLES J. CARNEY, Ohio 
RALPH H. METCALFE. Illinois 
OOODLOE E. BYRON, Maryland 
WILLIAM R. ROY, Kansas 

W. E. WILLIAMSON. Clerk 
KBN.NETR J. PAINTER, Attiitant Clerk 

West Virginia. Chairman 

WILLIAM L SPRINGER, Illinois 
SAMUEL L. DEVINE. Ohio 
ANCHER NELSEN. Minnesota 
HASTINGS KEITH. Massachusetts 
JAMES T. BROYHILL. North Carolina 
JAMES HARVEY. Michigan 
TIM LEE CARTER. Kentucky 
CLARENCE J. BROWN. Ohio 
DAN KUYKENDALL, Tennessee 
JOE SKUBITZ, Kansas 
FLETCHER THOMPSON, Georgia 
JAMES F. HASTINGS, New York 
JOHN G. SCHMITZ, California 
JAMES M. COLLINS. Texas 
LOUIS FREY. JR.. Florida 
JOHN WARE, Pennsylrania 
JOHN Y. McCOLLISTER, Nebraska 
RICHARD G. SHOUP, Montana 

JAMES M. MENOER. Jr. 
WILLIAM J. DISON 

Profetilonal Staff 

CHARLES B. CDRTIS 

ROBERT F. GITTBRIE 

KOBT BORCHARIXr 

SUBOOMMITTEE ON   TRANSPORTATION  AND  AERONAUTICS 

JOHN JABUAN, Oklahoma, Ckairman 

JOHN D. DINGBLL, Michigan 
JOHN M. MURPHY. New York 
BROCK ADAMS, Washington 
BERTRAM L. PODELL, New York 
HENRY HELSTOSKI. New Jersey 
RALPH H. METCALFE, Illinois 

SAMUEL L. DBVINE; Ohio 
JAMES HARVEY, Michigan 
DAN KUYKENDALL, Tennessee 
JOE SKUBITZ, Kansas 
FLETCHER THOMPSON, Georgia 

on 



F! 

1 N' CONTENTS 
fM 

i PART 1 
Hearings held on— ^*^ 

July 27, 1971.   -  1 
July 28, 1971   207 
July 29, 1971      241 
August 3, 1971 -. 279 
August 4, 1971   311 
September 14, 1971_  351 

PART 2 
September 15, 1971   415 
September 16, 1971  483 
September21, 1971   573 
September 28, 1971     605 
September29, 1971   657 
September 30, 1971...  711 

Text of— 
H.R. 901     11 
H.R. 2357   37 
H.R. 3595    52 
H.R. 3596     11 
H.R. 3639    11 
H.R. 3985      52 
H.R. 4116      11 
H.R. 4620  -  52 
H.R. 4996     52 
H.R. 5347    66 
H.R. 5377   11 
H.R. 5870       52 
H.R. 8385      63 
H.R. 9088     74 
H.R. 9089    74 
H.R. 9571     74 
H.R. 9820      74 
H.R. 9989      -    85 
H.R. 10433     74 
H.R. 10491     74 
H.R. 10781       74 
H.J. Res. 364..    Ill 

Summaries of legislative proposals, introduced in the 92d Congress through 
September 30, 1971, for settling emergency labor disputes   2 

Report of— 
Defense Department on: 

H.R. 3595   128 
H.R. 3596      128 
H.R. 8385.. -. -   129 
H.R. 9088   129 

Labor Department on: 
H.R. 901, H.R. 2357, and H.R. 3595   130 
H.R. 8386...   130 

National Mediation Board on: 
H.R. 901      132 
H.R. 2357       132 
H.R. 3595      133 
H.R. 3596      133 
H.R. 5347...     134 
H.R. S385       134 
H.J. Res. 364   135 

OflBce of Management and Budget on: 
H.R. 901 and H.R. 3596.  135 
H.R. 2357     135 
H.R. 3595    136 
H.R. 5347    136 
H.R. 8385      136 

Transportation Department on H.R. 3595  137 
(in) 

^ 



IV 

SUtement of— P*"* 
Ailes, Stephen, president, Association of American Railroads        415 
Altvater,   George,  executive  director.   Port of   Houston  Authority, 

American Association of Port Authorities        533 
Amundsen, Paul A., executive director, American Association of Port 

Authorities        553 
Anderson,   Hon.  John  B.,  a  Representative  in  Congress from thp 

State of Illinois         281 
Bagge, Carl E., president. National Coal Association.        293 
Barnum, John, General Counsel, Department of Transportation       247 
Biemiller,  Andrew J., legislative director,   American   Federation  of 

Labor and Congress of Industrial Organizations (AFL-CIO)       657 
Broyhill,   Hon.  James T.,  a  Representative in  Congress from the 

State of North Carolina       209 
Cederberg, Hon. Elford A., a Representative in Congress from the 

State of Michigan         207 
Chagnon, Paul R., Deputy Director of Inland Traffic, Military 

Traffic Management and Terminal Service, Department of De- 
fense       282 

Chamberlain, Hon. Charles E., a Representative in Congress from the 
State of Michigan       279 

Chesser, Al, national legislative director and president-elect, United 
Transportation Union        711 

Cosimano, Joseph J., Strike Coordinator, Military Traffic Manage- 
ment and Terminal Service, Department of Defense  282 

Crotty,    H.   C, president.  Brotherhood   of   Maintenance   of   Way 
Employes      711,720 

Dennis, C. L., international president. Brotherhood of Railway, Air- 
line & Steamship Clerks, Freight Handlers, Express A Station 
Employes-        636 

Eckhardt, Hon. Bob, a Representative in Congress from the State of 
Texas        175 

Ehrhch, Lawrence D., attorney, American Retail Federation        377 
Fisher, Lyle H., member, Industrial Relations Committee, National 

Association of Manufacturers        531 
Goulard, Everett M., counsel. Airline Industrial Conference, and vice 

president, industrial relations, Pan American Airways, Air Trans- 
port Association of America        315 

Hale, Randolph M., Wasliington representative, industrial relations, 
National A&sociation of Manufacturers       531 

Hall, Paul, president. Seafarers International Union of North America, 
AFL-CIO and president, AFL-CIO Maritime Trades Department.       698 

Harris, Thomas E., associate general counsel, American Federation of 
Labor and Congress of Industrial Organizations (AFL-CIO)       657 

Harvey, Hon. James, a Representative in Congress from the State of 
Michigan            140 

Hickey, Edward J., Jr., general counsel, Railway Labor Executives' 
Association    573, 581 

Highsaw,  James,  Jr.,  counsel,  Brotherhood of   Railway,  Airline   & 
Steamship Clerks, Freight Handlers, Expre.ss & Station Employes.       636 

Hiltz, John P., Jr., chairman. National Railway Labor Conference. 415,426 
Hodgson, Hon. James D., Secretary, Department of Labor       212 
Isbell, James E., Jr., representing the shipper members, Transporta- 

tion As.sociation of America 483, 493 
Kittle, Ralph W., Forest Industries Council       351 
Luna, Charles, president, United Tran.Bportation Union 711,714 
Lyon, Carl V., Acting Administrator, Federal Railroad Administra- 

tion, Department of Transportation        247 
McCulloch, Edward L., vice president and national legislative repre- 

sentative. Brotherhood of Locomotive Engineers. _.       671 
McDonald, Hon. Jack H., a Representative in Congress from the State 

of Michigan       244 
Matturro,   J.   P.,   director,   labor-management  relations.   National 

Association of Manufacturers       531 
Mayne, Hon. Wiley, a Representative in Congress from the State of 

Iowa         189 



statement of—Continued 
Morse, Hon. F. Bradford, a Representative in Congress from the State    P"*« 

of Massachusetts         314 
Nash, Peter G., Solicitor, Department of Labor       212 
Pickle, Hon. J. J., a Representative in Congress from the State of 

Texas          163 
Reed, E. S., executive port director and general manager, Port of 

New Orleans, American Association of Port Authorities       553 
Rhoades, Charles D., executive director, Oklahoma Wheat Commis- 

sion           402 
Rhodes, Hon. John J., a Representative in Congress from the State of 

Arizona        241 
Ricbeson, Dave, legislative assistant to Congressman J. J. Pickle of 

Texas         163 
Robison, Hon. Howard W., a Representative in Congress from the 

State of New York       311 
Ross, Harold A., chief counsel. Brotherhood of Locomotive Engi- 

neers         671 
Schoene, Lester P., counsel. Congress of Railway Unions       711 
Schwengel, Hon. Fred, a Representative in Congress from the State of 

Iowa       201 
Seyfarth, Henry E., chairman, Transport Labor Committee, Trans- 

portation Association of America       483 
Smetana, Gerard C, American Retail Federation       377 
Soop, Taylor, executive secretary. Railway Labor Executives' As- 

sociation       573 
Stanton, J. L., director of ports. State of Maryland, American Asso- 

ciation of Port Authorities       553 
Tipton, Stuart G., president. Air Transport Association of America       315 
Trimarco, Thomas, Assistant General Counsel, Department of Trans- 

portation       247 
Usery, W. J., Jr., Assistant Secretary, Department of Labor       212 
Veysey, Hon. Victor V., a Representative in Congress from the State of 

California         198 
Volpe, Hon. John A., Secretary, Department of Transportation       247 
Weller, John L., representing the investor members. Transportation 

Association of America 483, 495 
Whitehurst, Hon. G. William, a Representative in Congress from the 

State of Virginia       206 
Williams, Jerre S., American Bar Association       605 
Williams, Hon. Lawrence G., a Representative in Congress from the 

State of Pennsylvania       185 
Yost, James E., president. Railway Employes' Department, Ameri- 

can   Federation  of   Labor-Congress  of  Industrial  Organizations 
(AFL-CIO)..        573 

Additional material submitted for the record by— 
ACF Industries, Inc., Henry A.  Correa, president, and chairman. 

Railway Progress Institute, statement       745 
Air Line Pilots Association, International, Capt. John J. O'Donnell, 

president, statement           753 
Air Transport Association of America: 

Letter dated August 10, 1971, from S. G. Tipton, president, to 
Congressman Helstoski re airline passenger food and advertising 
expenses       345 

Letter dated December 8, 1971, from Stuart G. Tipton, president, 
to Congressman James Harvey re definition of selective strike 
in the airline industry         341 

Otheramendmentstothe Railway Labor Actinchidedin H.R. 9989.      327 
Short-haul market one-way coach fares, June 1968 and June 1971 

with percent increase....-         323 
American Association of Port Authorities: 

National   emergency   disputes   under   the   Labor   Management 
Relations (Taft-rtartley) Act-.          558 

Stevedoring industry dispute, Atlantic and gulf coasts, 1968-69;— 
International Longshoremen's Association (AFI-CIO) v. Ship- 
ping and Stevedoring Companies..         560 

Urging the adoption of legislation by the Congress designed to 
afford a means of amicable settlement of lal)or disputes and to 
prevent stoppages in the maritime industry       5^ 



VI 

Additional material submitted for the record by—Continued 
American Bar Association  Special Committee on National Strikes in 

the  Transportation  Industries—final  recommendations  and  final     P««» 
report            614 

Appendix A—Comparison of provisions of the administration's 
Emergency Public Interest Protection Act of 1970 and the 
American Bar Association's for emergency dispute legislation..      621 

Appendix B— Dissent of George E. Bodle         662 
American Cotton Shippers Association, statement       747 
American Federation of Labor and Congress of Industrial Organiza- 

tions (AFI^CIO): 
Statement by the AFLr-CIO executive council on the rail anti- 

strike bUI, Bal Harbour, Fla., February 18. 1971       661 
Statement of Joseph Curran, chairman, AFL-CIO Maritime 

Committee,   and   president.   National   Maritime   Union   of 
America         746 

American Institute for Imported Steel, Inc., Victor V. Shick, president, 
letter dated July 29, 1971, to Chairman Staggers       765 

American Retail Federation, letter from Gerard C. Smetana to Chaii^ 
man Jarman re memorandum of opinion concerning the legal and 
constitutional sufficiency of the proposed legislation for resolution 
of national emergency disputes in the transportation industry       393 

American Soylwan Association, Harold Kuchn, president, statement.      410 
Association of American Railroads: 

Appendix A—Tabulation of major railroad labor disputes re- 
solved by congressional action       424 

Appendix B—Percent of rail-miles, by States       425 
Appendix C—Carload traffic, year 1970        426 

Brotherhood of Locomotive Engineers: 
Address made by H. Frederick Hagemann, Jr..        694 
Personal remarks by E. L. McCulloch, vice president and national 

legislative representative       695 
Brotherhood of Maintenance of Way Employes, Appendix—carrier 

proposals of September 12, 1966, for concurrent handling with 
BRAC, BMWE and H. & R. E. proposals; carrier proposals of 
November 3,  1969, for concurrent handling with BRAC, BMWE 
and H. & R. E. proposals...        726 

Brotherhood of Railroad Signalmen, Charles J. Chamberlain, president, 
statement       743 

Brotherhood of Railway, Airline & Steamship Clerks, Freight Handlers, 
Express & Station Employes, text of proposed legislation—A bill to 
amend the Railway Labor Act to avoid interruptions of railroad 
transportation that threaten national safety and health by reason 
of labor disputes and for other purposes         645 

Broyhill, Hon. James T., a Representative in Congress from the State 
of North Carolina, remarks in the House of Representatives on 
July 22, 1971, on the subject "Legislation needed to prevent strikes 
in railway industry" .        209 

Central Storage & Warehouse Co., C. J. Williams, president, letter 
dated September 24, 1971, to Chairman Jarman       766 

Comet Rice Mills Divi.sion, Early California Industries, Inc., E. W. 
Luedke, manager. Transportation Department, letter dated June 
29, 1971, to Chairman Staggers       761 

Continental Can Co., Inc., Flexible Packaging Division, R. J. Hauser, 
plant manager,  letter dated July 2,   1971, to Congressman  Del 
Clawson with forwarding letter         741 

Defense Department: 
In-transit incidents concerned with the theft of arms, ammuni- 

tions, and explosives         285 
Military shipments delayed or frustrated by the July 16 to August 

3, 1971, rail strike         288 



VII 

Additional material submitted for the record by—Continued 
Forest Industries Council: 

Attachment to Ralph W. Kittle's prepared statement entitled, 
"Facing the National Transportation Issue—A Position Paper    P»«a 
by the Forest Industries Council, August 5, 1971"        362 

Comparative lumber shipping routes and costs, west coast to 
east coast       375 

Data regarding single-line service       367 
Need for congressional action prohibiting secondary boycotts in 

the railroad industry. -         371 
Frenzel, Bill, a Representative in Congress from the State of Minne- 

sota, letter dated July 26, 1971, to Chairman Staggers        740 
Harvey, Hon. James, a Representative in Congress from the State of 

Michigan: 
Chart 1—Railwav-Labor Act        153 
Chart 2—Administration bill—H.R. 3596.-        154 
Chart 3—Staggers-Eckhardt bUl—H.R. 3595       154 
Chart 4—Pickle biU—H.R. 2357        156 
Chart 5—Harvey bill—H.R. 9088.       155 
Cosponsors of emergency strike legislation   (H.R.   8385, H.R. 

9088, H.R. 9089, H.R. 9571, and H.R. 9820)        156 
Current and  future effects on   United  Transportation  Union 

strikes against railroads.          156 
Houston (Tex.) Chamber of Commerce, Frank R. Kenfield, manager, 

public  affairs  transportation,  letter  dated  July  27,   1971,   with 
attachments, to Chairman Staggers        761 

International   Longshoremen's   dc   Warehousemen's   Union,   Albert 
Lannon, Washington representative, statement         768 

Mayne, Hon. Wiley, a Representative in Congress from the State of 
Iowa: 

Resolution  dated July   13,   1971,  of  Mid-America  Governor's 
Transportation Council        195 

Statement of Paul Beck, chairman of the board, Sioux Transpor- 
tation Co., Inc., Sioux City, Iowa          194 

National Association of Home Builders, John A. Stastny, president, 
statement           752 

National Coal Association: 
Bituminous coal bandied by class I railroads and revenue received 

during 1970  _         295 
Railroads serving bituminous coal mines in the United States, 

by railroad and State .-          297 
Railroads serving bituminous coal mines in the United States, by 

State and railroad       298 
National Cotton Council of America, John H. Todd, traffic consultant, 

statement         408 
National Grange, Joseph E. Quin, transportation consultant, letter 

dated Oct. 12, 1971, to Chairman Jarman        766 
National Maritime Union of America, Joseph Curran, president, and 

chairman, AFL-CIO Maritime Committee, statement       746 
National RJailway Labor Conference, letter dated Sept. 17, 1971, 

from R. P. Hiltz, Jr., to Mr. W. E. Williamson, clerk, House Com- 
mittee on Interstate and Foreign Commerce transmitting affidavit 
of John P. Hiltz, Jr., in the Delauiare <t Hudson case       447 

Oklahoma Peanut Commission, William Flanagan, executive secretary, 
statement     ,..      411 

Pickle, Hon. J. J., a Representative in Congress from the State of 
Texas, schematic outline of Pickle transportation strike bill.       170 

Railway Progress Institute, Henry A. Coirea, chairman, and president, 
ACF Industries, Inc., statement        745 

Sioux City (Iowa) Motor Carriers Association, resolution dated 
July 30,  1971, submitted by R. L. Schuldt and 11 others with 
forwarding letter from Congressman Wiley Mayne        742 

Thatcher Glass Manufacturing Co., D. W. Pixley, assistant general 
traffic manager: 

Letter dated July 22, 1971, to Congressman Howard W. Robison.      313 
Statement - —-     771 



vm 

Additional material snbmitted for the record by—Continued 
Transportation  Association of America, letter dated Oct. 8,  1971,     P»«« 

from Henry E. Seyfarth, chairman to Chairman Jaiman       511 
Exhibit I—Average annual compensation per employee, railroads 

and other industry groups—Year 1970         512 
Exhibit II—Estimated earnings of railroad employees which the 

recommendations of Emergency Board 178 would produce; 
estimated   hourly  equivalent  of  average   basic  daily  rates, 
operating employees—Class I railroads       513 

Exhibit III—Northrup study on aid to striking woikers       519 
Transportation Club of Sioux City (Iowa), resolution dated July 30, 

1971, submitted by Jerry Meisner, president, with forwarding let- 
ter from Congiessman Wiley Mayne        741 

Transportation  Department:^ x 
Cfomment le partial operation procedure versus siezure       268 
Constitutional authority for the proposed legislation       267 
Letter dated Aug. 20, 1971, fiom John W. Bamum, General 

Counsel, to Congiessman Dingell re work rules during partial 
operation of a railroad       271 

Mandatory injunction to be sought if management or labor refuse 
to abide by order         267 

Reasons to choose options afforded in H. R. 3596       258 
Sections of Railway Labor Act to be repealed by administration 

proposal       253 
Trigger procedures in H.R. 3596        255 

United Transportation Union: 
List of provisions of H.R. 3596 revising procedures for the conduct 

of transportation labor relations not directly related to emer- 
gency disputes settlement.        735 

List of provisions of H.R. 9989 not related to emergency disputes 
settlement       734 

Vulcan Materials Co., Robert   B. Reedy, manager, Transportation 
Pricing Analysis and Adjustment, statement        770 

ORGANIZATIONS REPRESENTED AT HEARINGS 

Air Transport Association of America: 
Goulard, Everett M., counsel. Airline Industrial Conference and vice presi- 

dent, Industrial Relations, Pan American Airways. 
Tipton, Stuart G., president. 

American Association of Port Authorities: 
Altvater, George, executive director, Port of Houston Authority. 
Amundsen, Paul A., executive director. 
Reed, E. S., executive port director and general manager. Port of New 

Orleans. 
Stanton, J. L., director of ports. State of Maryland. 

American Bar Association, Jerre S. Williams. 
American Federation of Labor and Congress of Industrial Organizations (AFL- 

CIO): 
Biemiller, Andrew J., legislative director. 
Hall, Paul, president. Maritime Trades Department. 
Harris, Thomas E., associate general counsel. 
Yost, James E., president. Railway Employes' Department. 

American Retail Federation: 
Ehrlich, Lawrence D., attorney. 
Smetana, Geiald C. 

Association of American Railroads, Stephen Ailes, president. 
Brotherhood of Locomotive Engineers: 

McCulloch, Edward L., vice president and national legislative repiesentative- 
Ross, Harold A., chief counsel. 

Brotherhood of Maintenanace of Way Employes, H. C. Crotty, president. 
Brotherhood of Railway, Airline & Steamship Clerks, Freight Handlers, Express 4 

Station Employes: 
Dennis, C. L., international president. 
Highsaw, James, Jr., counsel. 

Congress of Railway Unions, Lester P. Schoene, counsel. 



Organizations represented at hearings—Continued 
Defense Department: 

Chagnon,   Paul  R.,   Deputy  Director of Inland TraflSc,   Military TraflSo 
Management and Terminal Service. 

Cosimano, Joseph J., Strike Coordinator, Military Traffic Management and 
Terminal Service. 

Forest Industries Council, Raplh W. Kittle. 
Labor Department: 

Hodgson, Hon. James D., Secretary. 
Nash, Peter G., Solicitor. 
Usery, W. J., Jr., Assistant Secretary. 

National Association of Manufacturers: 
Fisher, Lyle H., member, Industrial Relations Committee. 
Hale, Randolph M., Washington representative. Industrial Relations. 
Matturro, J. P., director, Labor-Management Relations. 

National Coal Association, Carl E. Bagge, president. 
National Railway Labor Conference, John P. Hiltz., Jr. 
Oiclahoma Wheat Commission, Charles D. Rhoades, executive director. 
Railway Labor Executives' Association: 

Rickey, Edward J., Jr., general counsel. 
Soop, Taylor, executive secretary. 

Seafarers International Union of North America, AFL-CIO, Paul Hall, president. 
Transportation Association of America: 

Isbell, James E., Jr., representing the shipper members. 
Seyfarth, Henry E., chairman. Transport Labor Committee. 
Weller, John L., representing the investor members. 

Transportation Department: 
Bamum, John, General Counsel. 
Lyon, Carl V., Acting Administrator, Federal Railroad Administration. 
Trimarco, Thomas, Assistant General Counsel. 
Volpe, Hon. John A., Secretary. 

United Transportation Union: 
Chesser, Al, national legislative director and president-elect. 
Luna, Charles, president. 





SETTLEMENT OF LABOR-MANAGEMENT DISPUTES IN 
TRANSPORTATION 

TUESDAY, JX7LT 27,  1071 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND AERONAUTICS, 

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to notice, in room 2123, 
Raybum House Office Building, Hon. John Jarman (chairman) 
presiding. 

Mr. JARMAN. The subcommittee will please be in order. 
The hearings today are on a number of legislative proposals pend- 

ing before the committee relating to the subject of settlement of emer- 
gency labor disputes affecting the transportation industry. 

Chairman Staggers, for himself and Mr. Springer, has introduced 
the administration's projwsal, H.R. 3596. Mr. Staggers also intro- 
duced, for himself and others, H.R. 3595, which is supported by a 
number of labor unions. I have introduced H.R. 9989, which embodies 
recommendations made by the Association of American Railroads and 
the Air Transport Association. 

Our colleague on the committee Mr. Pickle has introduced legislation 
on this subject for a number of years, and his bill during this Congress 
is H.R. 2357, providing several alternative means to the President for 
settling disputes; and our colleague Mr. Harvey, for himself and 
numerous other Members, has introduced H.R. 9571 and other identical 
billsalsoprovidinganumber of options for the President. In addition, 
our colleague on this subcommittee Mr. Dingell has introduced H.R. 
5347, which provides a revised procedure under the Railway Labor 
Act for resolving disputes. 

These issues are complex and are likely to be controversial; however, 
in view of the fact that Congress has had to intervene, with increasing 
frequency, in labor-management disputes involving the railroad in- 
dustry in recent years, I do not think that it can be denied that the 
Railway Labor Act of 1926 needs reexamination at this time. 

At this point there will be included in the record a summary of legis- 
lative proposals for settling emergency labor disputes, the text of the 
bills and the agency reports thereon. 

(The documents referred to follow:) 

a> 



SUMMARIES OF LBJGISLATIVE PROPOSALS, INTRODUCEa) IN THE 92D 
OONGRBSS THROUGH SEPTEMBER 30. 1971, FOR SETTLING BMER- 
GBNCY LABOR DISPUTES 

(lNcnn>E8 ALL BILLS RES'ESKEa) TO THE HOUSE COMMITTEE ON 
INTERSTATE AND FOREION COMMERCE) 

H.R. 3596, sponsored by Messrs. Staggers and Springer, referred to Committee 
Feb. 4, 1971 

To provide more effective meana for protecting the public Interest In national emergencj 
disputes involving the transportation industry, and (or other purposes 

Identical Milt 
H.R. 901, Mr. Mayne, Jan. 22,1971. 
H.R. 3639, Messrs. Lloyd, Mayne, Dennis, McCloskey, and Steiger of Arizona, 

Fob. 4, 1971. 
H.R. 4116, Messrs. Gerald R. Ford, Mayne, Lloyd, Ndaen, and Harvey, Feb. 

10, 1971. 
H.R. 5377, Mr. Broomfleld, Mar. 2,1971. 
Coverage: I^abor disputes in the following transportation Industrlee: rail- 

roads, airlines, maritime, longshore, and trucking. At present, labor disputes on 
the railroads and airlines are covered by the Railway Labor Act, in the maritime, 
longslioriug, and trucking industries by the Labor Management Relations (Taft- 
Hartley) Act. 

Provisions: Title I. Repeals the emergency dlsiJUtes procedures of the Railway 
Labor Act and brings disputes involving railroads and airlines under the emer- 
gency provisions of the Labor Management Relations (TS.ft-Hartley) Act 
Amends the e.^isting national emergency disputes provisions of the Taft-Hartley 
Ai-t by bringing rail and air carriers under the 80-day e(KjIing-off procedure and 
adding three new options applicaible to them and the other transportation 
industries—maritime, lojigshore, and trucking. The.sv optional procedures could 
be u.sod if a naticmai emergency dispute in transportation were atill unresolved 
after the 80-day cooling-off period. Petition for an 80-day Injunction must be 
before a three-judge district court in the case of national emergency disputes in 
tlie transportation industries. 

Empowers the President to choose any one. but only one, of the new optional 
procedures. Within a 10-day period, either House of Congress may reject the 
President's choice. If either House should reject his choice, or if he makes no 
t'loioe, the President shall submit to the Congre.*! a supplemental report includ- 
ing such recommendations as^ he may see fit to make. 

One of the new options available to the President is to extend the no-srtrike, 
no-lockout period for not more than 30 days beyond the 80-day cooling-off period. 

A second option Is to appoint a special board of three impartial members to 
review the feasibility of requiring partial operation of the industry (the etaseatial 
or critical part) after the SO-day cooling-<jflf period, and permitting strike or 
lockout in the rest of the Industry. The special board"* decision must be made 
within 30 days; during that jieriod no change, except by agreement, shall be 
made in the terms and conditions of employment Partial operation pursuant 
to the board's decision would be limited to a maximum of 180 days. 

Under the tlilrd option, the parties ai« required to .s-ubmit their final proposals 
for full resolution of the controversy following the 80-day cooling-oflf period. 
Provides that the parties would be given three days in which to submit two 
final offers and that if any party falls to submit a final offer or <^ers, the last 
offer made during previous bargaining would be deemed its final offer. Directs 
that following this submission to the Secretary of Labor, the parties would be 
required to meet and bai^ain for 5 days, with or without mediation by the 
Secretary of Labor. Provides that as a second step, the parties womld l>e given 
an opportunity to select a three-member panel to act as "Final Offer Selector" 
and that if the parties were unable to 8ele<"t the panel, it would be appointed 
by the President. Asserts that the panel would hold hearings and determine 
which of the final offers constituted the final and binding resolution of the 
Issues. I*rovides that in reaching its detenniimtion the panel could not choose 
any settlement other than one of the final offeri?. Specifies the criteria to Ije used 
by the panel in reaching its decision. Provides that the panel's choice would 
become the contract between the parties. The determination ot the panel shall 



be coocluaive unless found artiltrary and capricious by the district court whkii 
granted the 80-day injunction in the dispute. 

Title II: Amends the Railway Labor Act by (1) transferring mediation duties 
of the National Mediation Board to the Federal Mediation and Conciliation Serv- 
ice (wliich now mediates disputes under the Taft-Hartley Act) ; (2) leaving as 
the sole functions of the National Mediation Board (re-named the Railroad and 
Airline Representation Board) determination of appropriate bargaining units 
and holding representation elections for those units; and (3) phasing out over 
a two-year period the present National Railroad Adjustment Board, leaving labor 
and management to provide grievance machinery in their collective bargaining 
agreements. 

Title III: Establishes a seven-member National Special Industries Commission, 
for a term not to exceed two years, to study labor relations in those industries 
which are particularly vulnerable to national emergency disputes and to make 
recommendations concerning such industries as to the best ways, including new 
legislation, for remedying the wuikncsses of collective bargaining. 

Title IV : Amends the Railroad Unemployment Insurance Act so as to deny 
unemployment benefits to strikers. 

Miscellaneous: H.R. 3596 is the administration's proposal, as detailed in 
President Nixon's message on dealing with national emergency labor disputes 
sent to the Congress Feb. 3, 1971 (H. Doc. 92-13). H.R. 3596 is the same as three 
identical House bills referred to the Committee in 1970: H.R. 16226, Introduced 
by Messrs. Gerald R, Ford, Lloyd, Steiger of Arizona, Winn, Eshleman, and 
Mayne, Har. 2, 1970; H.R. 16272, introduced by Messrs. Staggers and Springer 
on Mar- 3, 1970; and H.R. 16273, introduced by Mr. Steiger of Wisconsin on 
Mar. 3, 1970. The three House proposals in 1970, cited, as is H.B. 3596, as the 
Emergency Public Interest Protection Act, contained the administration's recotn- 
mendations as outlined in a Presidential mes^sage on national emergency diq>uteB, 
transmitted to the Congress Mar. 2,1970 (H. Doc. 91-266). 

R.B.    3506,   SPONSORED   BY   ME88K8.   STAOOEKS,   ECKllAKOT,   AMD   KACOONALU   OF 
MASSACUUSICTTS,   BEFERBEU  TO  COMUIITEE  tlCliaUABY   4,   1»7I 

To axaend the Railway Labor Act to avoid Interruptions ot railroad transportation that 
tbreaten national safety and healtli by reason of labor disputes, and for other purposes 

Identical  biUt 
H.R. 4996, Messrs. Moss and Adams, Feb. 25,1971 
H.R. 4620, Mr. Roneallo, Feb. 18,1971 
H.R. 4996, Messrs, Moss and Adams, Feb. 25, 1971 
H.R. 5870, Mr. -Heman, Mar. 10,1971 
Coverage: I^bor disputes in the railroad industry ; coverage of labor disputes in 

the airline industry is open to question. The bill amends section 10 of the Rail- 
way Labor Act, which applies to the airlines as well as to the railroads. But the 
preamble and other provisions of H.R. 3595 imply that the bill relates only to 
rail carriers. 

Provisions: After employees have exhausted all dispute-settlement procedures 
nnder the Railway Labor Act without an agreement, they may, subject to the 
limitations and obligations of partial operation as indicated below, strike all the 
carriers Involved in the bargaining or selectively strike only some of these 
carriers. A strike is a "selective" strike if not more than three carriers operating 
in any one of the eastern, western, or southeastern regions are struck at the same 
time and the total revenue ton-miles transported during tie preceding year by the 
struck carriers in any region represented not more than 40 percent of total 
revenue rail ton-miles in that region. 

Provides for partial operation of struck carriers, as may be directed by the 
Secretary of Transportation. That official, after consultation with the Secretaries 
of Defense and Labor, shall determine the extent to which operations of any 
struck carrier or carriers are essential to the national health or safety, including 
but not necessarily limited to tran^wrt of defense materials and of coal to gen- 
erate electricity, and continued operation of passenger trains including ooui- 
mnter service. Determination of the Secretary of Transportation shall be con- 
clusive unless shown to be arbitrary or capriclons. Partial service and transiKirta- 
tion shall be provided pursuant to the rates of pay, rules, and working conditions 
of existing agreements. 

Prohibits carriers which are not struck from locking out Its employees. Where 
a carrier proposed changes to agreements affecting pay, rules, or working condi- 



tlons and all procedures of the Railway Labor Act have been exhausted with 
respect to such changes without agreement, the carrier may effect the changes 
except where (1) the proposal was made In response to or in anticipation of 
employee proposals, or (2) the employees had not struck. 

Miscellaneous: The approach represented by H.R. 3595 has the support of the 
AFL-CIO and its member unions, including the railroad unions. 

H.R. 3595 is basically the same bill as H.R. 1992, introduced in the 91st 
Congress by Representative Eckhardt, on Dec. 8,1970. 

H.R. 9989, sponsored by Mr. Jarman, referred to Committee on July 21,1971. 

To amend the Railway Labor Act and the Railroad Unemployment Insurance Act 80 as to 
provide more eflFectlve means for protecting the public Interest in labor disputes Involving 
transportation Industry, and tor other purposes 

Coverage: Labor relations in the railroad and airline transportation industries. 
Provisions: H.R. 9989 revises not only dispute-settlement procedures but also 

other provisions of the Railway Labor Act. Dispute-settlement recommendations 
of the bill are the following: 

(1) Upon the failure of the National Mediation Board to successfully 
resolve any dispute by mediation, it must notify the Secretaries of Labor, 
Commerce, and Transportation who are directed to appoint an ad hoc Trans- 
portation Labor Panel which shall recommend one of the procedures out- 
lined immediately below in (2) to be used in the further handling of the 
dispute. 

(2) The Secretaries may either accept or reject the recommendation but, 
if the latter, they must recommend one of the procedures themselves: 

(o) take no further action ; 
(6) appoint a neutral board to make non-binding settlement recom- 

mendations ; 
(c) refer to final and binding arbitration ; or 
(d) submit to a "final offer selection" jtrocedure. 

Procedure 2(d) is a modified version of the final offer provision found in the 
administration's proposal contained in H.R. 3596. The offers that a party sub- 
mits may be staggered in time so that a party can be aware of what its adversary 
has offered. In addition, the final offers may be subsequently revised by elimi- 
nating those matters on which the parties may reach an unconditional agree- 
ment, to encourage continuing efforts on the part of the parties to negotiate 
an agreement themselves. Strikes or lockouts are prohibited throughout the 
handling of the dispute and for 30 days after the exhaustion of the last 
procetlure possible under section 10. The provisions of section 10 automatically 
apply to any unresolved dispute. 

Amends the Railroad Unemployment Insurance Act to eliminate the payment 
of unemployment benefits to striking employees as well as those employees who 
refuse to cross picket lines. 

Other revisions of the Railway Labor Act proposed in S. 20C0 are the following: 
(1) Amend Section 1 Fifth to eliminate supervisors from coverage of the 

Act A new section. Section 1 Eighth, is added defining the term "supervisor." 
(2) Amend the definition of "representative" in Section 1 Sixth to pro- 

hibit any use of a ratification procedure as a condition precedent to a valid 
collective bargaining agreement. In addition, Section 2 Second is amended 
to require representatives to be vested with full authority to enter into 
agreements without membership ratification. 

(3) Amend Section 2 Tiiird to permit an involved carrier to be a party 
to any representational proceeding. 

(4) Amend Section 2 Fourth to permit employees in a representation pro- 
ceeding to elect not to be represented. 

(5) Amend Section 2 Ninth to provide that (a) an involved carrier may 
raise the question of representation of its employees and (b) the National 
Mediation Board must resolve jurisdiction representation disputes even 
where an election is not required, insulating the NMB by giving it authority 
to appoint ad hoc neutrals to determine this type of dispute. 

(6) Amend Section 3 to abolish the National Railroad Adjustment Board, 
while retaining the Public Boards and special boards of adjustment. Elxistlng 
criteria for judicial review of board awards are retained, as well as the 
Chicago River doctrine prohibiting strikes over minor disputes. Compensa- 
tion for neutrals is shifted from the government to the i>arties. 



(7) Amend Section 5 First (b) to eliminate the explicit requirement tliat 
the NMB proffer arbitration as a last resort in major disputes and to revise 
the section in order to reflect the changes recommended In Section 10. 

(8) Amend Section 7 Third (e) to provide that all expenses of arbitration 
boards invoIvinK compensation of neutral arbitrators shall be borne by the 
parties. 

(9) Add a new section. Section 15, to prohibit secondary boycotts. 
(10) Changre the term of office for members of the National Mediation 

Board from 3 to 5 years. 
Miscellaneous: H.H. 9989 represents the position of the Air Transportation 

Association of America, the Association of American Railroads, and the National 
Railway Labor Conference. The above summary is l>ased for the most part on 
materials prepared by those organizations. 

H.R. 9088, sponsored by Messrs. Harvey, Anderson of Illinois, BroyhiU of North 
Carolina. Cederberg. Chamberlain, Oonable, Dellenback, lierwinskl, Devine, 
EIrlenbom. Frellnghuysen, FYenzel, Frey, Gettys, Helpers, Harrington, Hosmer, 
Hutchinson, Keating, Keith, Uoyd, McClory, McOloskey, McDonald of Michi- 
gan, and Morse, referred to Oommittee June 14,1071 

To ameDd the Railway Labor Act to provide more effective means for protecting the public 
Interest in national emerKency disputes Involving the railroad and airline tranaportatlon 
Industries, and for other purposex 

Identical bilU 
H.R. 9089, Messers. Harvey, Mosher, Rees, Roblson of New York, Roybal, 

Schwengel. Shriver, Stafford, J. William Stanton, Vander Jagt, Whltehurst, Bob 
Wilson, and Zablocki, June 14,1971 

H.R. 9571, Messrs. Harvey, Brown of Michigan, Coughlin, Price of Tennessee, 
Grover, Gude, I^atta, Lent, McCoUlster, Robinson of Virginia, Schneebell, Sebellus, 
Stelger of Wisconsin, Thone, Veysey, and Williams, July 1,1971 

H.R 9820, Messrs. Harvey, Burke of Florida, CoUler, and McKevltt, July 16, 
1971 

H.R. 10433, Messers. Harvey, Burleson of Texas, Byrnes of Wisconsin, EHincan, 
Scott, and Edwards of Alabama, August 5,1971 

H.R 10491, Mr. Hastings, August 6,1971 
H.R. 10781. Messers. Harvey, Don H. Clausen, Cleveland, Fisher, Forsythe, 

Hamilton. Hastings, Hunt, NeLsen, and Ware, September 21, 1971 
These bills picked up three additional cosponsors on July 15, 1971, according 

to the Congressional Record for that day [p. H6804, dally ed.). These are Messrs. 
Burke of Florida. Collier, and McKevitt 

Coverage: Labor disputes in the railroad and airline transportation indu-stries. 
Provisions: Provides for a 60-day coollng-ofl period if. in the judgment of the 

National Mediation Board, a dispute should "threaten substantially to interrupt 
interstate commerce to a degree such as to deprive any section of the country 
of essential transportation service." Requires National Mediation Board to recom- 
mend actions privately to the President, within the first 30 days of the 60-day 
coollng-off period. During the 60-day period, authorizes President to create an 
emergency board of impartial members, the number to be determined by the 
President, to investigate the dispute and report on it, such report to include sub- 
stantive recommendations for settlement. If a board is created, Its report shall 
be made within the 60-day coollng-off period. 

If no agreement Is reached by the end of the 60-day period and the dispute 
remains as a substantial threat to the flow of interstate commerce, requires the 
President to proceed under the provisions of sections 306. 306. and 307 of Title III 
until final agreement is reached. The sequence with which he proceeds is optional 
with the President except that he must proceed first under the provisions of sec- 
tion 306 ("selective strike") unless he finds that the national health and safety 
would thereby be immediately Imperiled. 

The section 305 option prescribes an additional 30-day cooling-off period, with 
continued bargaining mediated by the National Mediation Board and no changes, 
except by agreement, in terms and conditions of employment. 

The section 306 provision permits a selective strike after at least 10 days' notice 
to the carriers concerned. A selective strike is defined for the railroad Industry 
but not for the airline industry. In the rallroa<l industry, a selective strike Is one 
against not more than two carriers operating in any one of the eastern, western, 
or southeastern regions, provided that the total revenue ton-mllee transported 
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during the preceding year by the struck carriers in any region represented not 
more than 20 iiercent of total revenue ton-miles in that region. The revenue ton- 
mile limitation docs not apply in a region where only one carrier is struck. 
Requires the maintenance of essential transportation services during a selective 
strike. Provides that agreements reached with struck carriers be offered intact 
to other carriers; allows selective strikes against carriers not accepting such 
agreement. 

The section 307 option is a "final offer selection" provision similar to the ad- 
ministration's proposal contained in H.R. 350^', with some procedural differences. 
Requires each party to the dispute to submit within 5 days one sealed final offer 
to the Secretary of Labor, or two if the party wishes. If any party fails to submit 
a final offer, the last offer made during previous l>argaining would be considered 
Its final offer. Offers shall be restricted to matters arising from the section 6 
notices which began the bargaining. Provides that the parties may select a three- 
member panel to act as "final offer selector" and that if the parties are unable 
to select the panel, it would be appointed by the President Provides that for 
not more than 30 days the panel hold hearings and the parties continue bargain- 
ing ; If no agreement is reached during that time, the i)anel then opens the final 
offers and makes a selection. Specifies criteria for making selection. The panel 
does not identify the source of the selected offer, and returns all other offers 
without disclosure of contents. Prohibits panel from compromising or altering 
the final offer that It selects. Panel's choice shall represent the contract between 
the parties, and shall be conclusive unless found arbitrary and capricious. 

Miscellaneous: Tliis proposal (H.R. 9088 and identical bills H.R. 9080, H.R. 
9571, H.R. 9820, H.R. 10133, H.R. 10491, and H.R. 10781) had, as of September 21, 
1971, a total of 73 sponsors from both sides of the aisle. 

The proposal is a modification of an earlier one. Introduced May 13, 1971, by 
Representative Harvey as H.R. 8385. For differences between the two, see the 
section of this report on H.R. 8385. 

H.R. 8385, Sponsored by Mr. Harvey, Referred to Committee May 13, 1971 
To amend the Railway Labor Act to proride more effective means for protecting the public 

Interest in national emergency disputes Involving tbe railroad and airline transportation 
Industries, and for other purposes 

Coverage: Labor disputes In the railroad and airline transportation industries. 
Provisions: H.R. 8385 is an earlier version of H.R. 9088, Introduced by Mr. 

Harvey on June 14, 1971. The following are the differences between the two bills: 
1. If the President should switch from the selective strike provision (section 

306) to either the section 305 or 307 option, under H.R. 9088 the selective strike 
would end immediately, under H.R. 8385 within two days. 

2. The definition of "selective strike" contained In both bills applies to the 
railroad industry, but H.R. 8385 does not state this whereas H.R. 9068 adds the 
phrase "in the railroad Industry." 

3. Partial operation requirements during a selective strike are directed by the 
President In H.R, 9088, by the Secretary of Transportation in H.R. 8385. 

4. H.R. 9088 specifies tliat final offers under section 307 "shall be restricted to 
matters arising from the notices filed under section 6 of the Act concerning the 
particular dispute." H.R. 8385 has no such limitation. 

5. H.R. 90^ requires the "final offer selection" panel in making Its choice to 
con;3lder the report of any emergency board which may have been created In 
connection with the dispute. H.R. 8.385 makes no such requirement, and in fact 
may be construed to prohibit review by the panel of the emergency board's report. 

6. H.R. 9088 states explicitly what seems to be only implicit in H.R. 8385, that 
"the final offer selected by the panel shall be deemed to represent the contract 
between the parties." H.R. 9088 also adds that the final offer selected "shall be 
conclusive nnlss found arbitrary and capricious." 

H.R. 2357, sponsored by Mr. Pickle, referred to Committee Jan. 26, 1971 

To amend section 10 of tbe Railway Labor Act to settle emergency transportation labor 
disputes 

Coverage: Labor disputes in railroad and airline industries. The bill consists 
of an amended section 10 for the Railway Labor Act 

Provisions: As is the case now under the Railway Ijabor Act, directs the Na- 
tional Mediation Board to notify the President if an unsettled rail or airline 



labor dispute phould. In the Board's judgment, threaten substantially to interrupt 
Interstate or foreign commerce to a degree such as to deprive any section of the 
country of essential transportation service. 

When the President is so notified, he may proceed under either of two broad 
alternatives: (1) If he determines that the dispute Is not one of Immediate 
urgency, he may proceed through another mediation board, termed an Bmergency 
Board. On the other hand, (2) if he determines that the national defense, health, 
or safety Is Imperiled, he may immediately proceed under remedies involving a 
Special Board (arbitration) ; limited seizure of the concerned carriers; or a Con- 
gressional remedy In which the President specifically recommends a settlement, 
or any combination of these three items. 

If the Eemergency Board route Is completed without settlement, then the dis- 
pute may proceed through the remedies of arbitration, seizure, or Congressional 
relief, simply on the standard that the dispute threatens to interrupt essential 
transportation service in a given area. It Is not necessary that a national emer- 
gency be found In order to reach the final three alternatives. 

Authorizes the President to take any of several alternatives at each step along 
the way, or to select a procedure Incorporating several aspects of the choices 
Involved. Permits him to take no action, if he so desires, leaving the dispute open 
to normal bargaining and strike remedies. 

The "arsenal of weapons" approach in this bill Is Intended to create uncertainty 
as to the Presidential course of action, and also to provide options which are 
burdensome and disagreeable to one or both sides; the purpose is to motivate 
good-faith bargaining. 

The following Is a schematic outline of the procedures proposed In H.B. 2357, 
supplied by the oflBce of Representative Pickle: 

86-871 O—71—pt. 1—2 
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National Mediation Board 

Reports  if a dispute exists which  threatens  "substan- 
tially to interrupt Interstate or foreign  commerce to a 
degree such  as   to deprive  any section of the  country  of 
essential transportation service." 

i 
President 

"In his  discretion,'' may thereupon create  an Emergency 
Board;   or,  if he determines  that the "dispute Immediately 
inperils   the national defense, health  or safety, he may 
proceed under the provisions  of subsection 10  (b) ,  (c),  or  (d). 

Emergency  Board  (Mediation) 

1) Size  & mendsership is  choice 
of President; 

2) Board must  report within 60-120 
days  of appointment; 

3) If instructed by President,  Board 
report will  contain   findings  of  fact  and/or 
recommendations   for settlement. 

i 
President 

1) Holds Emgy Bd report  for  30 days 
coollng-off; 

2) After coollng-off.  President may 
return dispute  to Emgy  Bd  for 30  days 
consideration  and  for their recoinnenda- 
tlon on whether to proceed under (b), 
(c)   or  (d); 

3) President may proceed under (b), 
(c)  or (d)   or any  coiAinatlon  thereof; 
he Is not bound  to  follow the  recommen- 
dations  of  the Emgy Bd as  to which pro- 
cedures   to  follcu; 

4) If President  elects  to proceed 
under  (b),   (c)   or  (d),  he may  Impose  the 
recommended settlement  of  the  Emgy Bd as 
interim working conditions,  pending the 
time  required to exhaust procedures  of 
(b),   (c)   and (d); 

3)     Whenever President  determines  to 
pursue   (b),   (c)   or (d)   (whether or not  an 
Emgy  Bd was   used)  he shall notify  the 
parties   10  days before entering such pro- 
cedures—such notice need not specify  to 
the parties which  of  the steps  or combina- 
tion thereof will be taken. 

(b).     Special Board (Arbitration) 

1) Parties have  10  days  to select 
menders  and procedures;  If  they  fall 
to do so.  President performs  this 
function; 

2) Board is   coiif>o8ed of 5 meiil>ers, 
3 public,   one  labor and one management; 

3) Board has   from 60-120  days   frco 
appointment to report; 

A)    Board has power to make a 
settlement binding on the parties   for 
a period of the Board's  choice, but 
less  than 2 years. 

i=L Seizure of concerned carriers 

1) Management of carriers  is 
continued by Secretary of Commerce; 

2) All  corporate  activities 
continue  as  in the normal course of 
business ; 

3) Working conditions   remain the 
same  unless  the  President  imposed the 
Emgy Bd  reconmendatlons. 

(d).     Congressional  remedy. 

1)     If the President elects  to 
proceed under the provisions  of this 
subsection,   "he shall  transmit   to 
Congress such  recommendations   for 
legislation  as he may determine are 
required." 
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Miscellaneous: H.R. 2357 is IdenUcal with H.R. 8446, introduced by Repre- 
sentative Pkkle In the 91st (V>ngre»r!. Mar. 6, liXSt. It is «iniilar to H.R. .'>63S, 
sponsored by Mr. Pickle in the 90th Congreiw. exceirt that bill in<-luded no seizure 
provision. 

H.R. 5»47, 9pon.sored by Mr. Dlngell, Referred to (\>mmlttce Mar. 2, 1»71 

To amend the Railway Labor Act to eslabllKh a method for settling labor difiputes ID 
traniiportation Indiixtries subject to that Act 

Coverage : Labor dlsputen in railroad and airline lndu>itries. The bill conHists ot 
a section lOA (a) through (g), to be inserted after the present section 10 of the 
Railway Labor Act. 

ProvlsioDM: If no settlement to the dispute has been reached by the final day 
of the 30-day period after the Rmergency Board has made its report, provides 
that the President shall e.stabllsh a special 5-member board to assist the parties 
In resolving the disi>ute. Permits each party to appoint one board menibier and 
the President to appoint three, iiK-ludlng chairman. 

Requires the carriers involved in the di8i>ute to submit to the «ii>ecial board, 
not later than 15 days after establishment of the board, a last offer of settle- 
ment of the Issues In disi>ute. Provides that within 20 days thereafter the Na- 
tional Mediation Board shall talce a secret ballot of tlie employees of each carrier 
involved in the dispute on the question of whether they wit=h to accept the 
offer. 

Makes such offer the binding settlement to the disimte if a majority of em- 
ployees vote to accept the proposal. If the carriers' offer is rejected, requires the 
employee representatives to submit a counter-offer to the carriers within 5 days, 
and requires the carriers to accept or reject the counter-offer within another 6 
days. 

At the expiration of 60 days, unless the dispute is settled, the special board 
shall report to the President the status of the dlq>ute, such report to be made 
public. The report shall include an evaluation of the issues in dispute, the posi- 
tions of the parties and of those proposals for settlement which aiq)ear most 
reasonable and api)roi>riate for the protection of Uie public interest. 

Authorizes the President to direct any carrier or carriers subject to the pro- 
visions of .section lOA, if the parties have not reached agreement within 10 days 
after issuance of the report, to transix)rt any goods, material, equipment, or per- 
sonnel as he may deem necessary to protect the health, welfore, safety, or public 
interest of the nation. Provides that the wages, hours, and working conditions 
in effect when the dispute began shall be fully applicable without change, except by 
agreement between the parties, or as modified by Presidential order. 

Grants the United States district courts power to prevent or restrain viola- 
tions of this section (lOA). 
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[H.R. 901. 92d CoDK-. 1st sess., introduced by Mr. Mayne on January 22, 1971; 
HR. 3596. 92d Cong., 1st sess., introduced by Mr. Staggers (for himself and Mr. 

Springer) (by request) on February 4, 1971; 
H.R  3639, 92d Cong., 1st sess., introduced by Mr. Lloyd (for himself, Mr. .Mayne, 

Mr. Dennis, Mr. McCloskey, and Mr. Steiger of Arizona) on February 4, 1971; 
H.R. 4116, 92d Cong., 1st sess., introduced by .Mr. Gerald K. Ford (for himself, 

Mr. Mayne, Mr. Lloyd, Mr. Nelsen, and Mr. Harvey on February 10, 1971; and 
H.R. .i377, 92d Cong., Ist sess., introduced by Mr. Broomfeld on March 2, 1971. 
are identical as follows:] 

A BILL 
To provide more effective means for protecting the public in- 

terest in national emergency disputes involving the trans- 
portation industr)', and for other purposes. 

1 Be it enacted by the Senate and House of Represenla- 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Emergency Public In- 

4 terest Protection Act of 1971". 

5 CONGRESSIONAL FINDINGS AND PTTBPOSE 

6 SBC, 2, (a) The Congress finds: 

^ (1)  That present procedures for dealing with national 

8 emergency disputes under the Railway Labor Act tend to 

9 encourage resort to governmental intervention in such dis- 

I 
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1 putes rather than utilization of the collective bargaining 

2 processes to solve labor-uianagcmeut disputes; 

3 (2)  That present procedures for dealing with disputes 

4 in the transportation mdustry, in general, have proved in- 

5 sufficient to prevent serious disniptions of transportation 

6 services. 

7 (b)   The Congress declares it to be the purpose and 

8 policy, through the exercise by Congress of its powers to 

9 regulate commerce among the several States and with foreign 

10 nations and to provide for the general welfare, to assure so 

11 far as possible, ihat no strike or lockout in the transportation 

12 industry, or a substantial part thereof will imperil the national 

13 health or safety— 

14 (1) ''y providing a single set of procedures for deal- 

15 ing with national emergency disputes in the transporta- 

16 tion industries; 

17 (2) by establishing procedures which will encourage 

18 the parties to make effective use of various private collec- 

19 tive bargaining techniques to resolve disputes; 

20 (3) by establishing procedures which will both pro- 

21 tect the public interest and recognize the interests of the 

22 parties involved m the dispute; 

23 (4)   by providing the President with appropriate 

24 alternative means for dealing with national transportation • 

25 emergency disputes; 
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1 (5) by amending the Railway Labor Act to elimi- 

2 nate reliance upon governmental machinery or interven- 

3 tion for adjusting grievances and for collective bargaining 

4 in the railroad and airline industries; and 

5 (6)  by establishing a National Special Industries 

6 Commission to study and make recommendations con- 

7 ceming those industries which are or may be particularly 

8 vulnerable to national emergency disputes. 

9 TITLE I—AMENDMENTS TO THE LABOE-MANAGE- 

10 MENT RELATIONS ACT RELATING TO EMER- 

11 GENCY DISPUTES IN THE TRANSPORTATION 

12 INDUSTRY 

13 SEC. 101. (a) Title II of the Labor-Management Rela- 

14 tions Act, as amended, is redesignated as title II, part A. 

15 (b) (1) Section 208(a)  is amended by substituting a 

16 colon for the period at the end thereof and by adding the 

17 following proviso: "Provided, That, when such petition is 

18 sought to enjoin a strike or lockout in an industry subject 

19 to part B of this title it shall be heard and determined by 

20 a three-judge district court in accordance wtfli section 2284 

21 of title 28, United States Code." 

22 (2) Section 208(c) is amended by substituting a semi- 

23 colon for the period at the end thereof and adding the follow- 

24 ing: "except that where the proviso in section 208(a)  is 

25 applicable, appeal shall be to the United States Supreme 
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1 Court in accordance with section 1253 of title 28, United 

2 States Code." 

3 (c) Section 212 is hereby repealed. 

4 SEC. 102. Title II of the Labor-Management Relations 

5 Act, as amended, is hereby further amended by adding a new 

6 part II B at the end of part II A to read as follows: 

7 "PART B—ALTERNATIVE PROCEDURES FOLLOWING 

8 INITLAL EIGHTY-DAY COOLING OFF 

9 "SEW. 213. APPLIC.VBILITY OP THIS PART.—This part 

10 shall apply only tw *he following transportation industries: 

11 (1)  railroads,  (2) airlines,  (3)  maritime,  (4)  longshore, 

12 and (5) trucking. 

13 "SBO. 214. If no settlement is reached before the injunc- 

14 tion obtained pursuant to section 208 of this Act is dis- 

15 charged, the President may, within ten days, invoke any one, 

16 bult only one, of the procedures set forth in sections 217, 218, 

17 and 219 of tlhis Act with regard to a national emergency dis- 

18 pute subject to this part. 

19 .       '^BO. 216. Notice of which procedure the President has 

20 seledted must inunediately be traa^nitted to the Congress, 

21 unless the Congress has adjourned or is in a recess in which 

22 ease such notice shall be transmitted as soon as Congress 

23 reconvenes. Such procedure shall remain in eflfect unless, 

24 within ten days after the President invokes such procedure, 
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1 eidier House passes a resolution stating that that House 

2 rejetlB the procedure invoked by the President. 

3 "SEC. 216. If either House passes a resolution pursimnt 

4 to suUseotion (c) of this section rejeoting tJie procedure m- 

5 voked by the President, or, if the President does not choose 

6 to invoke any of the procedures set forth in sections 217, 

7 218, and 219 of this Act, the President shall submit to the 

8 Congress a supplemental report hickiding such recommenda- 

9 tions as he may see fit to make. 

10 "SEC. 217. ADDITIONAL COOLING-OPP PERIOD.—The 

11 President may direct the parties to the controversy to refrstin 

12 from making any olianges, except by agreement, in the terms 

13 and conditions of employment for a specified period of not 

14 more than thirty daj^ from the date of his direction. During 

15 such period the parties shall continue to bargain collectively, 

16 and the board of inquiry mny continue to mediate the dispute 

17 wkh the asfflStance of, and in close coordination with, the 

18 director of the Federal Mediation and Oonoiliation Service. 

19 "SEC. 218. PABTIAL OPEBATION.—(a)  The President 

20 may appoint a special board of three impartial members for 

21 the purpose of havmg the board make the following de- 

22 terminations: 

23 " (1) Whether and under what conditions a partial 

24 strike or lockout in lien of a full strike or lockout in an 
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1 entire industry or substantial part thereof could take 

2 place without imperiling the national health or safety; 

8 and 

4 " (2) Whether, under such conditions, the extent of 

6 Buch partial strike or lockout would, in the judgment of 

G the board, appear to be sufficient in economic impact 

7 to encourage each of the parties to make continuing 

8 efforts to resolve the dispute. 

9 " (b) (1) If the board makes a determination that there 

10 are conditions under which a partial strike or lockout can 

11 take place in accordance with the criteria specified in sub- 

12 section (a), it shall issue an order specifying the extent and 

13 conditions of partial operation that must be maintained: 

14 Provided, That, in no event, shall the order of the board 

15 place a greater economic burden on any party than that 

16 which a total cessation of operations would impose. 

17 " (2) If the board makes a determination that a partial 

18 strike or lockout cannot take place in accordance with such 

19 criteria, it shall submit a report to the President. 

20 "(c)  The parties shall not interfere by resort to strike 

21 or lockout with the partial operation ordered by the board. 

22 The board's order shall be effective for a period determined 

23 by the board, but not to exceed one hundred and eighty days. 

24 " (d)   The board's order or any modification thereof 

25 shall be conclusive unless found arbitrary or capricious by 
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1 the district court which granted the injunction pursuant to 

2 section 208 of this Act. 

3 "(*) (1) The board shall issue its order no later than 

4 thirty days from the date of its appointment by the Presi- 

5 dent, unless the parties, including the Government, agree 

6 to an extension of time but such extension shall reduce pro 

7 tanto the maximum efltective period of the board's order. 

8 "(2) On notice to the parties, the board may at any 

9 time during the period of partial operation modify its order 

10 as it deems necessary to effectuate the purposes of this 

11 section. 

12 " (f) Until the board makes its determination and dur- 

13 ing any period of partial operation ordered by the board 

14 no change, except by agreement, shall be made in the terms 

15 and conditions of employment. If the board determines that 

16 the implementation of any particular term of the existing 

17 terms and conditions of emplojrment is inconsistent • with 

18 the conditions of partial operation, it may order the sus- 

19 pension or modification of that term but only to the extent 

20 necessary to make it consistent with the conditions of partial 

21 openttiod. 

22 "(g) The following rules of procedures shall be appli- 

23 cable to the board's functions under this subsection: 

24 "(1) NOTICE OF HEAKINO.—Upon appointment by the 

25 President the board shall promptly notify and inform all 



18 

8 

1 parties, including the Government, of the time, place, and 

2 nature of the hearings, and the matters to be covered therein. 

3 "(2) HEARING TO BE PUBLIC—The board shall hold 

4 public hearings, unless it determines private hearings are 

5 necessary in the interest of national security, or the parties, 

6 including the Government, agree to present their positions 

"^ in writing. The record made at such hearing shall include 

8 all documents, statements, exhibits, and briefs, which may 

9 be submitted, together with the stenographic record. The 

10 board shall ha\e authority to make whatever reasonable rales 

11 are necessary for the conduct of an orderly public hearing. 

12 The board may exclude persons other than the parties at 

1*^ any time when in its judgment the expeditious inquiiy into 

14 the disputes so requires. 

15 " (3) PAKTICIPATION BV BOARD IN THE IIB^VRING.—The 

16 board, or any member thereof, may, on its own initiative, 

17 at such hearing, call witnesses and introduce documentary 

18 or other evidence, including a plan for partial operation, 

19 and may participate in the examination of witnesses for the 

20 purpose of expediting the hearing or eliciting material facts. 

21 "(4) PARTICIPATION BY PARTIES IN HEAEiNG.—The 

22 parties, the Government, or their representatives shall be 

23 given reasonable opportunity:  (A) to be present in person 

24 at every stage of the hearing;  (B)  to be represented ade- 

25 quately;   (C)  to present orally or otherwise any material 
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1 evidence relevant to the issues including a plan for partial 

2 operation;   (D)   to ask questions of the  opposing party 

3 or a witness relating to evidence offered or statements made 

4 by the party or witness at the hearing, unless it is clear that 

5 the questions have no material bearing on the credibility of 

6 that party or witness or on the issues in the case;  (E) to 

7 present to the board oral or written argument on the issues. 

8 " (5)    STEXOGRAPmc   HECORDS.—An   official   steno- 

9 graphic record of the proceedings shall be made. A copy of 

10 the record shall be available for inspection by the parties. 

11 " (6) RULES OF EVIDENCE.—The hearing may be con- 

12 ducted informally. The receipt of evidence at the hearing 

13 need not be governed by the common law niles of evidence. 

14 "(7)  REQUESTS FOR THE PRODtTCTION OF EVIDENCE.— 

15 The board shall have the power of subpena. It shall request 

16 the parties to produce any evidenc* it deems relevant to the 

17 issues. Such evidence should be obtained through the volun- 

18 tary compliance of the parties, if possible. 

19 " (h) If a settlement is reached at any time during the 

20 hearing, the board shall adjourn the hearing and report to 

21 the President within ten days the fact that a settlement has 

22 been reached and the terms of such settlement. 

23 "(i) (1)  Members of the board shall receive compen- 

24 sation at a rate of up to the per diem equivalent of the rate 
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1 for GS-18 when engaged in the work of the board as pre- 

2 scribed by this Act, including traveltime, and shall be al- 

3 lowed travel expenses and per diem in Ueu of subsistence 

4 as authorized by law  (5 U.S.C. 5703)  for persons in the 

5 Government service employed intermittently and receiving 

6 compensation on a per diem, when actually employed, basis. 

7 " (2) For the purposes of carrying out its functions un- 

8 der this Act the Board is authorized to employ experts and 

9 consultants or organizations thereof as authorized by section 

10 3109 of title 5, United States Code, and aUow them while 

11 away from their homes or regular places of business, travel 

12 expenses (Including per diem in lieu of subsistence) as au- 

l'^' thorized by section 5703(b) of title 5, United States Code, 

1* for persons in the Government service employed intermit- 

^^ tently, while so employed. 

16 "SEC. 219. FINAL OFFEE SELECTION.—(a) (1)  The 

^"^ President may direct each party to submit a final offer to the 

^^ Secretary of Labor within three days. Each party may at the 

^^ same time submit one alternative final offer. The Secretary of 

^ Labor   shall   transmit   the   offers   to   the   other   parties 

^ simultaneously. 

^ " (2) If a party or parties refuse to submit a final offer, 

^^ the last offer made by such party or parties during previous 

bargaining shall be deemed that part3''s or parties' final offer. 

^ "(3)  Any offer submitted by a party pursuant to this 
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1 section must constitute a complete  collective  bargaining 

2 agreement and resolve all the issues involved in the dispute. 

3 "(b) The parties shall continue to bargain collectively 

4 for a period of five days after they receive the other parties' 

5 offers. The Secretary of Labor may act as mediator during 

6 the period of the final offer selection proceedings. 

7 " (c) If no settlement has been reached before the end 

8 of the period prescribed in subsection (b) of this section, the 

9 parties may within two days select a three-member panel to 

10 act as the final offer selector. If the parties are unable to 

11 agree on the composition of the panel, the President shall 

12 appoint the panel. 

13 " (d) No person who has a pecuniary or other interest 

^'^ in any  organization  of employees or employers or em- 

15 ployers' organizations which are involved in the dispute 

16 shall be appointed to such panel. 

1'7 "(e)   The provisions of section 218(h)   and 218 (i) 

18 (1) and (2)  of this Act shall apply to the panel. 

19 " |f j  (jijjg panel shall conduct an infonnal hearing in 

2*^ accordance with section 218 (g) of tliis Act insofer as prao- 

21 ticable, except that— 

22 "(1)  the Government shall have no right to par- 

2^ ticipate; and 

2^ " (2) the thirty-day period in which the panel shall 

25 complete its hearings and reach its determination shall 
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1 rnn from the time that the President directed the parties 

8 to submit final offers. 

8 " (g) The panel shall at no time engage in an effort to 

4 mediate or otherwise settle the dispute in any manner other 

5 than that prescribed by this section. 

8 "(h)  From the time of appointment by the President 

'^ until such time as the panel makes its selection, there shall 

8 be no communication by the members of the panel with third 

9 parties concerning recommendations for settlement of the 

10 dispute. 

^ "(i)  Beginning with the direction of the President to 

12 submit final offers and until the panel makes its selection, 

13 there shall be no change, except by agreement of the parties, 

1* in the terms and conditions of employment. In no instance 

1^ shall such period exceed thirty days. 

16 " (j)  The panel shall not compromise or alter the final 

1^ offer that it selects. Selection of a final offer shall be based 

1^ on the content of the final offer and no consideration shall 

1^ be given to, nor shall any evndence be received concerning, 

^ the collective bargaining in this dispute including offers of 

21 settlement not contained in the final offers. 

^ "(I') The panel shall select the most reasonable, in its 

23 judgment, of the final offers submitted by the parties. The 

2^ panel may take into account the following factors: 

25 " (1)  past collective bargaining contracts between 
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1 the parties including the bargaining that led up to such 

2 contracts; 

8 "(2) comparison of wages, hours, and conditions 

4 of employment of the employees involved, with wages, 

5 hours, and conditions of employment of other employees 

6 doing comparable work, giving consideration to factors 

7 peculiar to the industry mvolved; 

8 "(3)  comparison of wages, hours, and conditions 

9 of employment as reflected in industries in general, and 

10 in the same or similar industry; 

11 " (4)  security and tenure of employment with due 

12 regard for the effect of technological changes on manning 

13 practices or on the utilization of particular occupations; 

14 and 

15 " (5) the public mterest, and any other factors nor- 

16 mally considered in the determination of wages, hours, 

17 and conditions of employment. 

18 "(1)   The final offer selected by the panel shall be 

19 deemed to represent the contract between the parties. 

20 " (m) The determination of the panel shall be conclusive 

21 unless found arbitrary and capricious by the district court 

22 which granted the injunction pursuant bo section 208 of this 

23 Act. 

24 "SEC. 220.  (a) Any board or panel established under 

25 part B of title EC of this Act may act by majority vote. 

M->71 O - 71 - pt. I --J 
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1 " (b) A vacancy on any such board or panel shall not 

2 impair the right of the remaining members to exercise all of 

3 the powers of such board or panel. In case of a vacancy due 

4 to death or resignation, the President may appoint a succes- 

5 sor to fill guch vacancy. 

6 "SEC. 221. Whenever the term 'Government' is used in 

^   title II of this Act it shall be deemed to mean the United 

8 States Government acting through the Attorney General or 

9 his designee." 

10 TITLE II 

11 AMENDMENT TO THE EAILWAY LABOR ACT 

^ SEC. 201. The National Meditation Board is hereby 

•^^ renamed the Railroad and Airline Kepresentation Board, 

•^* and the functions of the Railroad and Airline Representa- 

•^^ tion Board shall be those specified in section 202 (f) of 

1^   this Act. 

^'^ SEC. 202. The Railway Labor Act is further amended 

^°   as follows: 

(a) Section 2 Seventh of title I is amended to read as 

^   follows: 

"Seventh. No carrier, its officers or agents, or repre- 

sentatives shall change or seek to change the rates of pay, 

niles, or working conditions as embodied in agreements or 

arrangements except in the manner prescribed in such agree- 

"^     ments and in title I, section 6 of this Act, as amended." 
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1 (b) Section 3 First (i) of title I is ameuded by strik- 

2 ing the period following the words "upon the disputes" 

3 and inserting thereafter:  ":  Provided, however, That all 

4 such disputes shall no longer be referred to the Adjustment 

5 Board commencing sixty days after the effective date of this 

6 amendment to the Act. 

7 "All such disputes which are not so referred within 

8 such period and all such disputes arising thereafter shall be 

9 submitted to arl>itration in accordance with the following 

10 procedure. Upon failing to reach a satisfactory adjustment 

11 at the level of discussion hereinbefore mentioned, the parties 

12 shall within five days seek to reach mutual agreement on 

1^ the selection of an arbitrator. If the parties fail to reach 

1* agreement within such period, the Federal Meditation and 

1^ Conciliation Service shall submit to the parties a list of five 

1" qualified arbitrators. Each party shall alternately reject a 

^*   different arbitrator named on the list until one arbitrator 

remains who shall thereupon arbitrate the dispute. To the 

^^   extent that the parties are unable to agree to the rules for 

arbitration, including the distribution of costs, the arbitrator 

shall make all necessary rules therefor. 

"All disputes which have been referred to the Adjustr 

ment Board may be removed by the gnevant to the arbitrar 

tion process herein if the dispute is not then being heard by 

the Adjustment Board. 
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1 "The aforementioned method of arbitration shall prevail 

2 with respect to such disputes until such time as the collective 

3 bargaining agreements between the parties contain no-strike, 

4 no-lockout clauses and provisions for grievance machinery 

5 terminating in final, binding arbitration. 

6 "The Adjustment Board shall be dissolved after it has 

7 processed to completion all of the disputes before it or upon 

8 two years from the effective date of this amendment to the 

9 Act, whichever firat occurs. If all the disputes before the 

10 Adjustment Board have not been processed to completion by 

U the time of the Board's dissolution date, all such disputes 

12 shall be removed by the grievant to the arbitration process 

13 hereinabove described." 

1* (c) Section 3 Second of title I is amended by adding the 

15 following language at the end of the first paragraph follow- 

16 ing the words "jurisdiction of the Adjustment Board."; 

W "The provisions of paragraph   (i)   of this section, as 

18 amended, shall apply in the same manner and to the same 

19 extent with respect to system, group or regional boards of 

20 adjustment." 

21 (d) Secdon 3 Second of title I is amended by adding 

22 the following language at the end of section 3 Second follow- 

23 ing the words "jurisdiction of the Adjustment Board.": 

34 "No dispute which has not been referred to a special 
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1 board of adjustment by the effective date of this amendment 

2 to the Act may be referred to such special board thereafter." 

3 (e) Section 4 Second of title I is amended by striking 

4 the word "mediation" in the third sentence of paragraph 

5 Second and inserting therefor the word "representation". 

6 (f)  Both paragraphs of Section 4 Fifth of title I are 

7 amended to read as follows: 

8 "Fifth. The functions of the Representation Board shall 

9 be generally those relating to the determination of bargain- 

I'J ing representatives including duties particularized in title I, 

11 section 2 Eighth and Ninth of this Act, as amended." 

12 (g)  Section 4 of title I is further amended by adding 

13 the following paragraphs after paragraph Fifth: 

14 "Sixth. All functions of the National Mediation Board 

15 which in the judgment of tJie President are primarily related 

16 to mediation shall be transferred to the Federal Mediation 

17 and Conciliation Service. 

18 "Seventh. All cases which are being mediated by the 

19 National Mediation Board on the effective date of this amend- 

20 ment to the Act shall be transferred to the Federal Mediation 

21 and Conciliation Serv'ice no later than thirty dajs after the 

22 effective date of this amendment to the Act. All cases aris- 

23 ing thereafter under this Act, as amended, requiring inedia- 

24 tion, shall be subject to the jurisdiction of the Federal Media- 

25 tion and Conciliation Service. 
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1 "Eighth. All unexpended appropriations for the opera- 

2 tion of the National Mediation Board that are available at 

3 the time of the dissolution of the Board shall be apportioned 

4 between the Railroad and Airline Eeprescntation Board and 

5 the Federal Mediation and Conciliation Service by the Pres- 

6 ident according to the relative needs of each based on the 

7 division of functions prescribed herein." 

8 (h)  Section 6 of title I is amended to read as follows: 

9 "Section 6. Carriers and representatives shall give the 

10 other at least sixty days written notice of an intended modifi- 

11 cation or termination in agreements or arrangements affecting 

12 rates of pay, rules, or working conditions. The party desiring 

13 such change or termination shall also notify the Federal 

14 Mediation and Concihation Service of the existence of a dis- 

15 pute within thirty days after such notic* to the other party, 

16 provided no agreement has been reached by that time. The 

1"^ parties shall continue in full force and effect, without resort- 

18 ing to strike or lockout or other economic coercion, all the 

19 terms and conditions of the existing agreement or arrangc- 

20 ment for a period of sixty days after such notice is given or 

21 until the expiration date of the agreement containing the 

22 rates of pay, rules,  or working conditions  sought to be 

23 changed, provided such agreement exists, whichever occurs 

24 later. 

25 "With respect to rates of pay, rales, or working condi- 
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1 tions for which there exists no fixed expiration date, the time 

2 for serving the sixty-day notice in the first instance, and 

3 the first instance only, shall be established by agreement of 

4 the parties to the arrangement; if they cannot agree, the 

5 party seeking to serve the sixty-day notice may invoke 

6 the arbitration procedure prescribed in section 3 First  (i), 

7 as amended, in order to fix the date on which such notice 

8 may be served. In making his decision, the arbitrator shall 

9 take into account the probable intention of the parties as 

10 revealed by custom and practice with respect to past ad- 

11 justment of rates of pay, rules, or working conditions. In 

12 no case, however, shall the arbitrator decide that the time 

13 for serving the first sixty-day notice shall be more than 

14 two years after the enactment of this amendment to the 

15 Act. 

16 "The parties shall bargain collectively with respect to 

17 such intended modification or termination which means that 

18 the parties shall have the mutual obligation to meet at rea- 

19 sonablc times and confer in good faith with respect to rate^ 

20 of pay, rules, and working conditions or the negotiation 

21 of an agreement and the execution of a written contract 

22 incorporating any agreement reached if requested by either 

23 party, but such obligation does not compel either party to 

24 agree to a proposal or require the making of a concession." 
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1 (i) Section 201 of title II is amended by striking the 

2 words "except the provisions of section 3 thereof,". 

3 (j) Section 202 of title 11 is amended (1) by striking 

4 the words ", except section 3 thereof,", and (2) by adding 

5 the following language after the end of the first sentence 

6 therein: 

^ "The fimctions and duties of the Representation Board, 

8 as prescribed in title I, section 4, shall apply as well to car- 

^ riers by air and their employees or representatives." 

l** (k) Section 204 of title II is amended by striking the 

^^ period following tlic words "upon tlic disputes" at the end 

^ of tin! first sentence and inserting tlu'reafter ": Provided, 

1^ however, That all such disputes shall no longer be referred 

•^^ to such Adjustment Boards commencing sixty days after the 

1^ efifeetive date of this amendment to the Act but shall be 

^^ handled in the manner specified in title I, section 3 First (i), 

^' as amended. Such adjustment boards shall be dissolved after 

^^ they have processed to completion all of the disputes before 

^^ them or upon two years from the effective date  of this 

^ amendment to the Act, whichever first occurs. If all the 

^^ disputes before such adjustment boards have not been proc- 

^^ cssed to completion by the time of the Boards' dissolution 

^ date, all such disputes shall be removed by the grievant to 

^ the arbitration process prescribed in title I, section 3 First 

^ (i), as amended." 



31 

21 

1 SEO. 301. The National Special Industries Commission 

2 is hereby established. The Commission shall be composed of 

3 seven members all of whom shall have a background by 

4 reason of education or experience in labor relations. 

5 (a)  The Commission members shall be appointed by 

6 the President for a term not to exceed two years. 

7 (b) The Commission members shall receive compensa- 

8 tion at a rate of up to the per diem equivalent of the rate for 

9 GS-18 when engaged in the work of the Commission, to- 

10 getber with any necessary travel and subsistence expenses. 

11 (c)  The Commission shall be authorized to study and 

12 investigate industries (determined by the Secretary of Labor 

13 to be particularly vulnerable to national emergency disputes) 

14 combinations or groups thereof, and problems relatbg there- 

in to, including but not limited to— 

16 (1)  the ways and means by which the collective- 

ly bargaining process might be improved, altered, revised, 

18 or supplemented so as to avoid or minimize strikes and 

19 lockouts which effect an entire industry, or region, or a 

20 substantial part thereof; 

21 (2) the effectiveness and usefulness of various forms 

22 of mediation, conciliation, arbitration, and other possible 

23 procedures and methods for aiding or supplementing the 

2* collective-bargaining process; 

25 (3) the administration, operation, and possible need 
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1 for revision of this Act and its efifect on collective bar- 

2 gaining, strikes, or lockouts aflEecting an entire industry 

8 or region, or substantial portion thereof; 

4 (4)  such other problems and subjects which relate 

6 in any way to collective bargaining, strikes, or lockouts 

6 as the Commission deems appropriate. 

7 (d)  A vacancy in the membership of the Commission 

8 shall not affect the powers of the remaining members to 

9 execute the functions of the Commission, and shall be filled 

10 in tlie same manner as the original appointment was made. 

11 The President shall designate a chainnan and a vice chair- 

12 man from among its members. 

13 (e)  In carrying out its duties, the Commission or any 

14 duly authorized subcommittee thereof, is authorized to hold 

15 such hearings or investigations, to sit and act at such places 

16 and times, to require by subpena or otherwise the attendance 

17 of such witnesses and production of such books, papers, and 

18 documents, to administer such oaths, to take such testimony, 

19 to procure such printing and binding, to make such expendi- 

20 tures as it deems advisable. The Commission may make such 

21 rules respecting its organization and procedures as it deems 

22 necessarj":   Provided,  however,   That  no  recommendation 

23 shall be reported from the Commission unless a majority of 

24 the Conmiission assent. Subpenns may be issued over the 
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1 signature of the chairman of the Commission or by any 

2 member designated by him or by the Commission, and may 

3 be served by such person or persons as may be designated 

4 by such chairman or member. The chairman of the Com- 

5 mission or any member thereof may administer oaths to 

6 witnesses. The cost of stenographic services shall be fixed 

7 at an equitable rate by the Commission. Members of the 

8 Conmiission, and its employees and consultants, while travel- 

9 ing on officinl business for the Commission may receive cither 

10 a $50 per diem allowance or their actual and necessary ex- 

11 penses provided an itemized statement of such expenses is 

12 attached to the voucher. 

13 (f) The Commission is empowered to appoint and fix 

1^ the compensation of such experts, consultants, technicians, 

j5 and staff employees as it deems necessary and advisable. 

jg The Commission is authorized to utilize the sen-ices, infor- 

j7 mation, facilities, and personnel of the departments and 

18 establishments of the Government. 

19 SEC. 302. The Commission shall, wthin a period of two 

20 years from the date of the appointment of its members, re- 

21 port to the President concerning its findings. Such report shall 

22 also contain any recommendations for dealing with problems 

23 caused by any weaknesses in the collective bargaining proc- 

24 ess, including any recommendations for legislation which 

25 the Commission deems necessary to the solution of such prob- 
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1 lems. The Commission may also recommend, if it deems it 

2 advisable, legislation to bring other industries within the 

3 coverage of part B of title II of the Labor-Management Re- 

4 lations Act, as amended. 

8 friTLE IV 

6 MISCELLANEOUS PROVISIONS 

7 SEC.  401.  SUITS BY AND  AGAINST REPBESENTA- 

8 TIVES.— (a)   Suits for violation of agreements or arrange- 

9 ments between carriers or common carriers by air and their 

10 employees or the representatives thereof, as those terms are 

11 defined in the Railway Ijahor Act, or between any such 

12 representatives, may be brought in any district court of the 

13 United States having jurisdiction of the parties, without re- 

14 speot to the amount in controversy or without regard to 

15 the citizenship of the parties. 

18 (b) Any representative of employees, as defined in the 

17 Railway Labor Act, and any carrier or common carrier by 

18 air, as defined in the Railway Labor Act, shall be bound by 

19 the acts of its agents. Any such representative may sue or be 

20 sued as an entity and in behaH of the employees whom it 

21 represents m the courts of the United States. Any money 

22 judgment against such representative in a district court of the 

23 United States shall be enforceable only agaiast the organiza- 

24 tion as an entity and against its assets, and shall not be en- 

25 forceable against any individual member or his assets. 
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1 (c) For the purpose of actions and proceedings b)' or 

2 against representatives in the district courts of the United 

3 States, district courts shall be deemed to have jurisdiction of 

4 a representative (1) in the district in which such organiza- 

5 tion maintains its principal office, or (2)  in any district in 

6 which its duly authorized officers or agents are engaged in 

^ representing or acting for employee members. 

8 (d)  The service of summons, subpena, or other legal 

9 process of any court of the United States upon an officer or 

1^ agent of a representative, in his capacity of such, shall con- 

11 stitute ser^•ice upon the representative. 

12 (e)  For the purposes of this section in determining 

13 whether any person is acting as an "agent" of another person 

14 so as to make such other person responsible for his acts, the 

15 question of whether the specific acts performed were actually 

16 authorized or subsequently ratified shall not be controlling. 

17 SEC. 402. REPEAL.—Sections 5, 7, 8 (both), 9, and 10 

18 of title I, and sections 203 and 205 of title II of the Railway 

19 Labor Act, as amended, are hereby repealed, 

20 SEC. 403. INAPPLICABILITT OF THE NOBRIS-LAGUAB- 

21 DIA ACT.—The provisions of the Act of March 23, 1932, en- 

22 titled "An Act to amend the Judicial Code and to define and 

23 limit the jurisdiction of courts sitting in equity, and for other 

24 purposes", shall not be applicable to any judicial proceeding 

25 brought imder or to enforce the provisions of this Act. 
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1 SEC. 404. RIGHTS OF EMPLOYEES.—^Nothing in this Act 

2 shall be construed to require an individual employee to render 

3 labor or service without his consent, nor shall anything in 

4 this Act be construed to make the quitting of his labor by 

5 an individual employee an illegal act; nor shall any court 

6 issue any process to compel the performance by an individual 

7 employee of such labor or service, without his consent; nor 

8 shall the quitting of labor by an employee or employees in 

9 good faith because of abnormally dangerous conditions for 

10 work at the place of emplojmient of such employee or em- 

11 ployees be deemed a strike under this Act. 

32 8EC. 405. RAILBOAD UNEMPLOYMENT INSUBANCB.— 

13 Section 4 (a) (v) of the "Railroad Unemployment Insurance 

14 Act of 1938" (52 Stat. 1098) is hereby amended by insert- 

15 ing a semicolon following the words "at which he was last 

16 employed"  and  striking  the  remaining  language  in  the 

17 paragraph. 

18 SEC. 406. APPROPELATIONS.—There are hereby author- 

19 ized to be appropriated such sums as may be necessary to 

20 carry out the provisions of this Act. 

21 SEO. 407. SEPAEABILITY.—If any provision of this Act, 

22 or the application of such provision to any person or circum- 

23 stance, shall be held invalid, the remainder of this Act, or 

24 the application of such provision to persons or circumstances 

25 other than those as to which it is held invalid, shall not be 

26 affected thereby. 
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-.^=- H. R. 2357 

IN THE HOUSE OF REPRESENTATIVES 

JANUARY 26, 1971 

Mr. PicKLAintroduced the following bill; which was referred to the Committee 
on Interstate and Foreign Commerce 

A BILL 
To amend section 10 of the Railway Labor Act to settle emer- 

gency transportation labor disputes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United Slates of America in Congress assembled, 

8 That section 10 of the Railway Labor Act, as amended (45 

*   U.S.C. 160), is amended to read as follows: 

5 "EMERGENCY DISPUTES 

6 "SEC. 10. (a) (1) If a dispute between a carrier and 

7 its employees be not adjusted under the foregoing provisions 

8 of this Act, and should, in the judgment of the Mediation 

9 Board, threaten substantially to interrupt interstate or foreign 

10 commerce to a degree such as to deprive any section of the 

11 country of essential transportation service, the Mediation 

I-O 



38 

2 

1 Board shall notify the President, who may thereupon, in his 

2 discretion, create an Emergency Board to act with respect to 

3 such dispute under the provisions of this subsection. If the 

4 President determines that the dispute immediately imperils 

5 the national defense, health or safety, he may proceed under 

6 the provisions of subsection (b), (c), or (d) of this section, 

7 or under all such subsections, or under any combination of 

8 such subsections, as he may choose. If the President creates 

9 an Emergency Board, it shall investigate the facts with or 

10 without public hearings. Such Emergency Board shall be 

11 composed of such number of persons as the President may 

12 deem desirable and the President shall designate one member 

13 thereof as Chairman, except that no member appointed shall 

1* be pecuniarily or otherwise interested in any organization of 

15 employees or any carrier, and no employee of the Federal 

16 Government  (except persons employed on a temporary or 

1"^ intermittent basis)  shall be appointed as a member of such 

18 Emergency Board. The compensation of the members of any 

19 such Emergency Board shall be fixed by the President. 

20 "(2) Within sixty days after the appointment of such 

21 Emergency Board or such later date  (not to exceed sixty 

22 additional days) as the President may specify, if the dispute 

23 has not been settled, the Board shall report to the President 

24 ynth respect to the dispute. Such report shall contain one 

25 or both of the following, as the President may specify in 
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1 creating such Board: (A) A statement of the facts involved 

2 in the dispute, and (B) recommendations for the settlement 

3 of any or all of the matters in dispute. For thirty days after 

4 the Emergency Board has submitted its report to the Presi- 

5 dent, no change, except by agreement, shall be made by the 

6 parties to the controversy in the conditions out of which the 

7 dispute arose. 

8 "(3)  Upon the expiration of thirty days after submis- 

9 sion of the Emergency Board's report, the President, if he 

10 determines that the dispute threatens substantially to inter- 

U nipt interstate or foreign commerce to a degree such as to 

12 deprive any section of the country of essential transportation 

13 service, may proceed under the provisions of subsection (b), 

1* (c), or (d) of this section, or under all such subsections, or 

15 under any combination of such subsections; or he may re- 

16 quest of the Emergency Board its recommendations as to 

1"^ which of the actions or combinations of actions specified in 

18 subsection (b), (c), or (d) of this section should be taken. 

19 When so requested, the Emergency Board, with or without 

20 public hearings and within an addlOonal thirty day^, shall 

21 make its recommendations to the President and the President 

22 is authorized to proceed under the provisions of subsection 

23 (b), (c), or (d) of this section or under all such subsec- 

2* tions, or under any combinations thereof, as he may choose 

25 without regard to such recommendations. If the Emergency 

66-B71 O - 71 - pt. 1 --4 
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.'!• Board's initial report contains recommendations, as author- 

s' ized herein in subsection (a) (2) (B), for the settlement of 

•3. any or all of liie matters in dispute, the President upon 

^.'dleeting to proceed under the provisions of subsection (b), 

9i   (c)'<or (<[)  of this section, or under all such subsections 

.ifl' or under any combination thereof, in his discretion may iii- 

7   voke those recommendations as the rates of pay, rules, and 

S: working conditions for the parties to the dispute for such 

S   lime as may be required to exhaust the procedures of sub- 

10 ; eiection  (b),  (c), or (d) of this section. At least ten days 

U   before proceeding under the provisions of subsection   (b)', 

12" (e)t or (d) of this section, or under all or any combination 

13 i of siich subsectionis, the President shall notify aJI parties to 

M   the dispute of his intention to so proceed. Such notice need 

15 not I specify which of the actions authorized by such subsec- 

16 lions the President will take. 

V IV''' "(b) (1)  If the President elects to proceed under the 

18 provisions of this subsection, he shall notify the parties of his 

19 intention to establish a special board pursuant to. this sub- 

20 section (b). Within ten days after receipt of said notice or 

ail such other period of time as may be agreed upon by the 

22. .pMiies, the parties may by written agreement establish a' 

23 special board with authority to make a final and binding de-' 

24 1 termination of matters in dispute and may also establish a 
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1 procedure therefor and thereupon the said matters in dispute 

2 shall be determined by the special board. • - 

3 " (2)  If the parties fail to establish a special board in 

4 accordance with the preceding paragraph, the President shiUl 

5 create a special board of five members, consisting of three 

6 pubUc members to be appointed by the President  (one of 

7 whom shall be designated chairman)  who shall not haire 

8 serve on the Emergency Board  (if created under subsec- 

9 tion   (a)   hereof)   but who would have been eligible fbr 

10 appointment to it, one member to be appointed by the crifi- 

11 rier or carriers involved and one member to be appointed 

12 by the representative or representatives of the employees 

13 involved. The special board thus created shall make a just 

14 and reasonable determination of the matters in dispute. Iii 

15 arriving at such just and reasonable determination, the spe'- 

16 dal board may, but shall not be bound to, adopt'any recom* 

17 mendations made by the Emergency Board, and die specml 

18 board shall, so far as it deems them applicable, take iiitA 

19 consideration the following and any other relevant circuAii- 

20 stances: ;    • ' •••••,:.   •"...•'• "£ 

21 "(A)  Equality of treatment of the various dassfee 

22 and crafts of employees of the carrier involved.;    .   -- 

23 "(B) The wages paid generhlly in other wdustrJpJi 

24 for similar kinds of work; - ••..•.--    J- 
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1 "(C) Changes in the level of wages paid generally 

3 in other industries; 

8 "(D) The relationship between wages and the cost 

4 ofUving; 

5 "(E) The relationship between wages and produc- 

8 tivity; 

• 7 "(F) The hazards of the employment, if any; 

8 "(G) The training and skill required; 

9 "(H) The degree of responsibility; 

10 "(I) The character and regularity of the employ- 

.11 ment; 

12 " (J) The ability of the carrier to pay existing or 

13 increased labor costs; 

14 "(K)  The effect of technological improvement; 

Ifi "(1J)  The public interest in tlje development and 

16 maintenance of a safe, adequate, economical, and efficient 

17 transportation system; 

18 " (M) The public interest in price stability and pre- 

19 vention of inflation. 

30 " (3) The special board shtJ] promptly hold hearings on 

21 the matters in dispute before it and each of the parties shall 

22 be given adequate opportunity to present evidence and be 

23 heard. The special board shall make and publish its deter- 

24 mination within sixty days after its appointment except that 

25 the President may, in his discretion, extend such period for 

26 not more than an additional sixty days. 
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1 " (4)  In the event of disagreement as to the meaning 

2 of any part or all of the special board's determination, or 

3 as to the terms of the detailed agreements or arrangements 

4 necessary to give  effect thereto,  any  party may within 

5 twenty days after issuance of the determination apply to the 

6 special board for clarification of its report, whereupon the 

7 special board shall reconvene and shall promptly issue a 

8 further determination clarifying its prior determination with 

9 respect to the matters raised by any application for clarifi- 

10 cation. Such further determination may, in the discretion 

11 of the special board, be made with or without a further 

12 hearing. 

13 "(5) Except as hereinafter provided in paragraph (6) 

14 of this subsection, the determination of a special board shall 

15 be final and binding upon the parties for the period pre- 

16 scribed by the special board, but in no event shall such period 

1'^ exceed two years from the date of the determination by the 

18 special board. A determination by a special board, unless 

19 set aside in judicial proceedings as hereinafter provided, shall 

20 be  enforcible by  appropriate  proceedings  in  the  United 

21 States District Court for the District of Columbia, the United 

22 States district court for any district in which proceedings 

23 of the special board were held, or the United States district 

24 court for any district in which any party to the proceeding 

25 before the special board is doing business. Any strike, in- 
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1 eluding any concerted stoppage of work by employees, or 

2 any concerted slowdown, sitdown, walkout, or other con- 

3 certed interruption of operations by employees, or any lock- 

4 out by a carrier with respect to matters in dispute covered 

5 by a determination of a special board, shall be unlawful. 

6 " (6) Within thirty days after the issuance of a deter- 

7 mination   (or clarification if applied for pursuant to para- 

8 graph (4) hereof) by a special board, any carrier or orga- 

9 nization of employees which was a party to the proceeding 

10 before the special board and is aggrieved by the special 

11 board's determination may obtain a review of such deter- 

12 mination in any United States district court in which the 

13 determination shall be enforcible as provided in paragraph 

14 (5) of this subsection, by filing in such court a written peti- 

15 tion praying that the determination by the special board be 

16 set a«ide or modified together with a copy of the record 

17 before the special board certified by the Chairman of the 

18 board as provided in section 2112 of title 28, United States 

19 Code. A copy of such petition shall be served by the party 

20 filing it on each member of the special board and the other 

21 party or parties to the proceeding before the special board. 

22 Upon the filing of such petition and record, the court shall 

23 have jurisdiction to set aside in whole or in part the deter- 

24 mination of the special board, but only on the grounds that 

25 the determination was based on fraud or corruption, or was 
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1 not in accordance with this section or with the Constitution 

2 of the United States. In no event shall the court have juris- 

3 diction to review or set aside a determination of a special 

4 board on the ground that rates of pay, rules, or working con- 

5 ditions prescribed therein are not just and reasonable. In the 

6 event that any determination by a special board is set aside 

7 in whole or in part, the case shall be remanded to the special 

8 board for further proceedings in accordance with the decision 

9 of the court or if it is not possible for the same special board 

10 to conduct such further proceedings, the President shall ap- 

11 point a new special board for that purpose unless within 

12 twenty days after the court's decision the parties do so. 

13 "(7)   The commencement of review proceedings pur- 

14 suant to this paragraph shall not, unless specifically ordered 

15 by the court, operate as a stay of the special board's de- 

16 termination. 

17 " (8) At the expiration of twenty days from the decision 

18 of the district court upon the petition filed as aforesaid, the 

19 judgment of the court shall be final unless during said twenty 

20 days either party shall appeal therefrom to the United States 

21 court of appeals. The decision of the court of appeals shall 

22 be subject to review by the Supreme Court upon writ of 

23 certiorari or certification as provided in section 1264 of 

24 title 28 of the United States Code. 
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1 "(c) (1)  If the President elects to proceed under tiie 

2 provisions of this subsection, he shall direct the Secretary 

3 of Commerce (hereafter in this subsection i-eferred to as the 

4 'Secretary')  to take possession in the name of the United 

5 States of any or all of the facilities, equipment, or other prop- 

6 erty of any carrier which is a party to the dispute, and to 

7 operate or arrange for the operation thereof and to do all 

8 things necessary for, or incidental to, such operation. The 

9 President may authorize the Secretary to ax!t through or with 

10 the aid of such public or private instrumentalities or persons 

11 as he may designate. Except so far as the Secretary shall 

12 otherwise provide from time to time, the managements of the 

13 carriers, possession of which is taken under authority of this 

14 paragraph, shall continue their fimctions, including the col- 

1^ lection and disbursement of funds, in the usual and ordinary 

16 course of business in the names of tiirir respective carriei-s 

1"^ and by means of any instrumentalities used by such carriers. 

1^ Except so far as the Secretary may otherwise direct, existing 

1^ rights and obhgations of such companies shall remain in full 

20 force and effect, and there may be made in due course, pay- 

21 ments of dividends on stocks, and of principal, interest, sink- 

22 ing funds, and all other distributions upon bonds, debentures, 

23 and other obligations and expenditures, for other ordinary 

24 business  purposes.  The possession and operation by the 

25 United States under this paragraph of such equipment and 
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1 &cilities shall not render inapplicable any State or Federal 

2 law concerning health, safety, security, or employment staiid- 

3 ards, and the Secretary shall comply with such laws as if the 

4 carriers were privately operated. 

5 " (2) The wages, hours, conditions, and other terms of 

6 employment effective at the time of taking possession by the 

"^   United States under this paragraph shall be maintained with- 

8 out change, except for changes agreed upon by the parties 

9 to the dispute, or except as provided in subsection (a) (3) 

^®   of this section. 

^ "(3) The facilities, equipment, and property taken under 

^   authority of this subsection shall be returned to the carrier 

•^3   as soon as practicable, but in no event later than thirty days 

^   after the dispute in question has been settled. If the dispute 

^^   is not settled such facilities, equipment, and property shall be 

"   returned to the carrier at the end of two years after the Secre- 

tary took possession thereof. 

^ "(d) If the President elects to proceed under the provi- 

sions of this subsection, he shall transmit to Congress such 

recommendations for legislation as he may determine are 

required. 

" (e) An Emergency Board or a special board shall be 

created separately in each instance, except that concurrent 

and related disputes involving more than one carrier or more 

^   than one group of employees may be referred to a single 
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1 board. Such boards shall have authority to conduct investi- 

2 jrations and take testimony at any place within the United 

3 States. For the purpose of any hearing conducted by any 

4 such board, such board shall have the authority conferred 

5 by the provisions of sections 9 and 10  (relating to the at- 

6 tendance and examination of witnesses and the production of 

7 books, papers, and documents) of the Federal Trade Com- 

8 mission Act   (15 U.S.O. 49, 50). Whenever practicable 

9 any such board shall be supplied with suitable quarters in 

10 any Federal building located at its place of meeting. 

11 " (f)  There are hereby authorized to be appropriated 

X2 such sums as may be necessary for the expenses of emer- 

13 gency and special boards, including the compensation and 

14 the necessary traveling expenses and expenses actually in- 

15 curred for subsistence, of the members of such board. All 

16 expenditures of such board shall be allowed and paid on the 

17 presentation of itemized vouchers therefor approved by the 

18 chairman. 

19 " (g)  Any determination by a special board shall, for 

20 all purposes of this Act, be regarded as a part of the col- 

21 lective-bargaining agreement between  the  parties  to  the 

22 dispute and may be amended by mutual agreement of such 

23 parties. 

24 " (h) Every report of an Emergency Board and every 

25 determination of a special board shall contain an estimate of 
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1 any increased cost to the carrier or carriers resulting from 

2 the recommendation or determination and a copy of such 

3 estimate shall be certified to the Interstate Commerce Com- 

4 mission in the case of rail carriers and to the Civil Aero- 

5 nautics Board in the case of au carriers. 

6 " (i) During the term of a collective-bargaining agree- 

7 ment and thereafter until the procedures of this Act shall 

8 have been exhausted including any proceedings before an 

9 Emergency Board or a special board or both, any strike in- 

10 eluding any concerted stoppage of work by employees or any 

11 concerted slowdown, sitdown, walkout, or other concerted 

12 interruption of operations by employees, or any lockout by a 

13 carrier, shall be unlawful, regardless of whether such strike 

14 or lockout relates only to matters in dispute which are not 

15 before a special board for determination. 

16 "(j)   Violation of any of the provisions of subsection 

17 (b) (5) or (g) of this section shall constitute a misdemean- 

18 or and, upon conviction thereof, any offending person, carrier, 

19 or labor organization or offending officer, agent, employee, 

20 or member of such carrier or labor organization shall be sub- 

21 ject to the penalties prescribed in the tenth paragraph of sec- 

22 tion 2 of this Act in the case of carriers or their officers or 

23 agents for violation of the provisions of that section. The 

24 provisions of said tenth paragraph with respect to the duty of 

25 any district attorney of the United States shall apply with 
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1 equal force in the case of violation or threatened violation 

2 hereof upon application by the Mediation Board or any 

3 carrier or labor organization or its or their officers or duly 

4 authorized agents. 

5 "(k)  Any United States district court within the territo- 

6 rial jurisdiction of which any violation of this section shall 

7 have been committed or shall be threatened shall also have 

8 jurisdiction, at the instance of the Attorney General of the 

9 United States, or the attorney general of any State affected 

10 by such a violation or a threatened violation of this section, 

11 or of any interested carrier or aggrieved party, to grant the 

12 remedy of injunction, prohibitive or mandatory, which may 

13 be appropriate in the premises; and in any such action 

14 or proceeding the provisions of sections 6 and 20 of the 

15 Act of October 15, 1914, as amended  (15 U.S.C. 17; 29 

16 U.S.C. 52), and the provisions of the Act entitled "An Act 

17 to amend the Judicial Code and to define and limit the juris- 

18 diction of courts sitting in equity, and for other purposes", 

19 approved March 23, 1932  (29 U.S.C. 101-115), shall be 

20 deemed not to apply. 

21 "(1)  Any person damaged by reason of any violation 

22 of the provisions of subsections   (b) (5)  and   (g)   of this 

23 section may, without regard to the amount in controversy, 

24 file an action in a United States district court for the district 

25 in which such violation occurred against the person or per- 

26 sons, carrier or carriers, or labor organization or organiza- 
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1 tions, who or wliicli violated the provisions of this section, 

2 and may recover in such action the damages caused by 

3 such violation, together with costs and reasonable attorney's 

4 fees." 

5 SEC. 2. Any dispute affecting a carrier and its employees 

6 subject to the provisions of the Railway Labor Act which 

7 shall not have been adjusted at the date of enaf:tment of 

8 the amendment made by the first section of this Act shall 

9 be handled in accordance with the procedures of the Railway 

10 Labor Act, as so amended by the first section of this Act, 

11 regardless of the status of the dispute at the date of enact- 

12 ment  of  such  amendment  or  the  procedures  previously 

13 followed. If the Mediation Board shall have previously en- 

14 deavored to induce the parties to submit their controversy to 

15 arbitration pursuant to section 5 of the Railway Labor Act, 

16 the Mediation Board shall  (whether or not a board under 

17 section 10 of such Act before the amendment made by the 

18 first section of this Act shall have been previously created), 

19 upon written request of any party to the dispute within 

20 fifteen days after the date of enactment of the amendment 

21 made by the first section of this Act, immediately notify 

22 the President and the President thereafter may create an 

23 emergency board pursuant to section  10 (a)   or a special 

24 board pursuant to section 10(b)  to act upon such dispute, 

25 or take such other action as is authorized by section 10(c) 

26 or 10(d), with respect to such dispute. 
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[H.R. 3595, 92d Cong., Ist sess., introduced by Mr. Staggers (for himself, Mr. 
Eckhardt, and Mr. Macdonald of Massachusetts) on February 4, 1971; 

H.R 3985, 92d Cong., 1st sess., introduced by Mr. Murphy of New York on Feb- 
ruary 9, 1971; 

H.R. 4620, 92d Cong., 1st sess., introduced by Mr. Roncalio on February 18,1971; 
H.R. 4996,92d Cong., 1st sess., introduced by Mr. Moss (for himself and Mr. Adams) 

on February 25, 1971; and 
H.R. 5870, 92d Cong., 1st sess., introduced by Mr. Tiernan on March 10, 1971, 
are identical as follows:] 

A BILL 
To ainend the Railway Labor Act to avoid interniptions of rail- 

road transportation that threaten national safety and health 

by reason of labor disputes, and for other purposes. 

1 Be it enacted by the Senate and Home of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That section 10 of the Railway Labor Act (45 U.S.C. 160) 

4 is hereby amended by inserting after "SEC. 10." the sub- 

5 section designation " (a) ". Said section 10 is further amended 

6 by adding at the end thereof the following: 

7 " (b) It shall be unlawful for any carrier at any time to 

8 lock out any craft or class of its employees, or any segment of 

9 any such class or craft, or in any manner to diminish its 

10   transportation service in consequence of any dispute subject 

I 
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1 to this Act unless such carrier is caused to diminish such 

2 service by a strike of all or some portion of its employees, and 

3 then only as permitted by applicable agreements and in 

4 accordance with the notice and other provisions of said agree- 

5 ments. 

6 " (c)  Whenever any carrier Las proposed a change in 

7 agreements affecting rates of pay, rules, or working condi- 

8 tions in accordance with section 6 of this Act and all pro- 

9 cedures required under this Act have been exhausted with 

10 respect to such change, such carrier may make such change 

11 effective without agreement, except where (1) such change 

12 was proposed by the carrier in response to or in anticipation 

13 of a change or changes in such agreements proposed by n 

14 representative  of  employees and  ccmsidered  concurrently 

15 therewith and the carrier's transportation service has not 

16 been interrupted by a strike of the employees whose repre- 

17 sentative initiated the proposed change; or (2) such change 

18 is not permitted by other provisions of this Act. 

19 " (d)  Whenever a representative of employees has pro- 

20 posed a change in agreements affecting rates of pay, rules, 

21 or working conditions in accordance with section 6 of this 

22 Act and all procedures required under this Act have been 

23 exhausted with respect to such change, the employees repre- 

24 seated by such representative may strike, subject to the 

25 limitations and obligations of partial operation imposed by 
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1 subsection  (e)  of this section, all of the carriers to whom 

2 such proposal was directed, or may selectively strike any 

3 of such carriers or carrier systems without concurrently strik- 

4 ing other carriers to whom such proposal was also directed 

5 and who may have been jointly or concurrently involved with 

6 the struck carrier or carriers in the previous handling of 

7 the dispute under this Act. For the purposes of this sub- 

8 section a strike shall be a 'selective' strike if not more than 

9 three such carriers or groups of such carriers operating in 

10 a system in any one of the eastern, the western, or the 

11 southeastern regions are concurrently struck and the aggre- 

12 gate revenue ton miles transported by all such carriers in 

13 any one region who are concurrently strack did not in the 

14 preceding calendar year exceed 40 per centum of the total 

15 revenue ton miles transported by all carriers in such region 

16 in such year. The eastern, the western, and the southeastern 

17 regions as used herein mean, respectively, the carriers repre- 

18 sented by the Eastern, Western, and Southeastern Carriers' 

19 Conference Committees and any other carriers operating in 

20 the territories in which such carriers respectively operate. 

21 "(c)(1) Whenever a selective strike or a strike of any 

22 combination of carriers occurs, such carrier or carriers and 

23 representative or representatives of the employees on strike 

24 shall provide service and transportation for such persons and 

25 commodities as may be directed by the Secretary of Trans- 
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1 portation pursuant to the provisions of .su))pam^raph   (2). 

2 Such service and transportation sliall be provided pursuant 

3 to tlie rates of pay, rules, and working conditions of existing 

4 agreements. 

5 " (2) The Secretary of Transportation after consultation 

^ with the Secretarj' of Defense and tlie Secretary of Labor 

"^ sliall determine the extent to which services and transporta- 

^ tion of any stmck currier or carriers are essential to the na- 

"   tional lienlth or safety, including but not necessarily limited 

^^ to, transjwrtation of all defense materials, coal for the gen- 

^^ cration of electricity, and the continued operation of passenger 

trains including commuter service. Such determination shall 

^^ be made on the basis of facts known to the Department of 

Transportjition, shall be made in writing, shall be based on 

the findings of facts stated in the determination, and shall 

be conclusive unless shown to be arbitrary or capricious. 

' "(f) Nothing in this section, except as specifically pro- 

18 vided for herein, shall be constnied so as either to inter- 

fere with or impede or diminish in any way the right to 

20       • strike, or to affect any existing limitations or qualifications 

^^   on that right." 

22 
SEC. 2. This Act shall take effect immediately upon its 

23 
enactment and the legality of any action taken thereafter 

24 
shall be governed by the Railway Labor Act as amended 

25 
hereby regardless of when such action was initiated. 

•«-«71 O - 71 - p(. I --S 
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IN THE HOUSE OF REPRESENTATIVES 

MARCH 2,1971 
Mr. DucoBLL introduced the following bill; which was referred to the Com- 

mittee on Interstate and Foreign Commerce 

A BILL 
To amend the Railway Labor Act to establish a method for 

settling labor disputes in transportation industries subject 

to that Act. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That the Railway Labor Act is amended by inserting after 

4 section 10 the following new section: 

5 "SBTTLBMENT OF DISPUTES 

6 Sue. lOA.   (a)  If, on the last day of the thirty-day 

7 period referred to in the third paragraph of subsection (a) 

S of section 10 of this Act, the parties have not reached an 

^   agreement for settling the dispute, the President shall estab- 

^'^   lish a special board for the purpose of assisting the parties 
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1 in the reeohition of the issues in dispute. The special board 

2 shall consist of five members. The reproaentatives of the 

3 carriers who aje parties to the dispute and the representatives 

4 of the employees who are parties to the dispute Aall each 

5 name one person to serve as a member of the special board. 

6 The President shall name the Ohairmnn and two other mem- 

7 bers. If the parties to the dispute fail to name members to 

8 the special board within five days of the date they have been 

9 reque.<«ted to do so by the President, such additional members 

10 shall also be named by the President. Such board shall have 

11 the power to sit and act at any place within the United States 

12 and shall conduct such hearings, public or private, as it may 

13 deem necesBary or proper to cany out this section. For the 

1-^ purposes of any hearing or inquiry conducted by any special 

15 board appointed nnder this section, the provisions of sec- 

16 . tions 9 and 10 {relating to (lie attendance of witnesses and 

1*^ the production of books, papers, and documents)   of the 

18 Federal Trade Commission Act  (15 U.8.C. 49 and 50), 

19 are hereby made applicable to the powers and duties of such 

20 board. 

21 " (b) The several departments and agencies of the Gov- 

22 emment shall cooperate with the special board in the dis- 

"^ charge of its duties and, upon request shall furnish such 

24 infomwtion in their possession relative to the discharge of 

25 guoh duties, and shall detail from time to time sudi officials 



S8 

1 and employees, and perform such services as may be ap- 

2 propriate. The National Mediation Board is authorized and 

3 directed to compensate the members of such special board 

4 at a rate not in excess of $100 for each day, together with 

5 necessary travel and subsistence expenses, and to provide 

6 such services and facilities as may be necessary and appro- 

'^ priate in effectuating the purposes of this section. The Na- 

^ tional Mediation Board is further authorized and directed te 

^   reimburse such other agencies for assistance in carrying out 

1^   the purposes of this section as may be appropriate. 

^^ "(c)  Within such time as the special board may deter- 

^^ mine, but not to exceed fifteen daj's after its estabhshment, 

•*^ the carrier parties to any such displite shall be required to 

submit to such board a last offer of settlement of the issues 

^ in dispute. Within twenty days thereafter the National Medi- 

ation Board, with such assistance from other agencies as may 

be necessary, shall take a secret ballot of the employees of 

each carrier involved in the dispute on the question of 

whether they wish to accept the offer. The result of such 

ballot shall be certified to the special board. If the majority 

21 of the employees vote to accept such proposal, such deter- 

22 mination shall be binding on the parties. If the carrier's offer 

23 is rejected,  the representatives of such  employees  shall, 

within five days after certification of rejection, submit to the 

"^   carriers, with copies to the special board, a counteroffer, 
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1 which shall within five days be accepted or rejected. The 

2 special board shall be authorized to make public any or all 

3 of the proceedings and issue such reports to the President, 

*   the Congress, and the public as it may deem appropriate. 

5 " (d) At the expiration of sixty days, unless the dispute 

6 has been settled by that time, the President shall direct the 

"^ special board to report to him, within such time as he shall 

8 detennine, but not to exceed ten days, the status of the dis- 

^   pute. Such report shall include an evaluation of the issues in 

^® dispute, the positions of the parties and of those proposals 

^1 for settlement which appear most reasonable and appropriate 

^2 for the protection of the public interest. A copy shall be made 

^3 available to the parties and shall be made public. Upon 

•'^ receipt of such report the President shall be authorized to 

15 take such additional action as set forth in subsection (e) of 

1°   this section. 

•1^ "(e) (1)  If the parties shtJl not have reached agree- 

^^   ment within ten days of the receipt of such report by the 

1^   President, he is authorized to direct any carrier, or carriers, 

^"   subject to the provisions of this section to transport anj' 

1   goods, material, equipment, or personnel as he ma}' deem 

necessary to protect the health, welfare, safety, or public 

interest of the Nation. Any carrier, or carriers, directed to 

perform such services shall be advised that such order is 

issued pursuant to this seetiou, and the President shall, by 
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1 rules or regulations issued thereunder, provide such proce- 

2 dures as may be uecessary and appropriate to caxry out the 

3 purposes of this sec^tion. 

4 "(2)  The President is authorized to establish fair and 

5 equitaUe rates for the transportation of such goods, ma- 

^   terial, equipment, or persomiel ordered to be transported 

7 pursuant to this subsection and to modify the wages, hours, 

8 and working conditions in effect during the performance 

9 of any such service. Any such modification shall not be in- 

10 consistent with the proposals made by one or both of the 

11 parties or the evaluations contained in the report of the 

1^ special board pursuant to subsection (d) of this section. 

13 Whenever any such carrier, or carriers, is engaged in sudb 

1* transportation pursuant to an order issued under this sub- 

1^ section, the wages, hours, and working conditions in effect 

1^ at the time the dispute arose shall be fully appUcable with- 

^' out diange, except by agreement between the parties, or 

^^ as may be modified pursuant to any ordw of the President, 

^" or such agency of the Government as may be designated by 

^   the President to perform such functions. 

*^ "(3)  Fair and just compensation shall be paid by the 

United States for the transportation of goods, material, 

equipment, or personnel, to the extent aich service is for the 

sole benefit of the United States. 

" (4)  The President may delegate the authority under 
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1 this subsection to any agency of the Government which he 

2 deems appropriate, and the several departments and agencies 

3 of the Government are autliorized and directed, to the extent 

* oon3i8tent with law, to exercise their powers, duties, and 

^ functions in such manner as will assist in carrying out the 

^ objectives of this section. This subsection shall he supple- 

'^ mental to any existing authority, and nothing herein shall 

® be deemed to be restrictive of any existing powers, duties, 

^ and functions of any such department or agency of the Fed- 

^^ eral Government. 

11 " (f) (1) The several district courts of the United States 

^ are invested with jurisdiction to prevent and restrain violar 

" tions of this section. Any suit, action, or proceeding under 

this section against an employer, or a labor organization, or 

other persons subject thereto involving two or more defend- 
ifi ants residing in different districts may be brought in the 
17 judicial district whereof any such defendant is an inhabitant: 
-to 

and aJl process in such cases may be served in the district in 

which any of them are inhabitants or wherever they may 

transact business or be found. Whenever it shall appear to 

the court before whidh any such proceeding may be pending 

that the ends of justice require that other parties shall be 
no 

brought h^ore the court, the court may cause them to bo 

summoned wheUier they resnde in the district in which the 
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1 court k held or not, and subpenas to that end may be served 

2 in  any district by the marshal thereof. 

3 " (2) In any case brought under this section, the Act of 

•1 March 23, 1932, entitled "An Act to amend the Judicial 

^ Code and to define and limit the jurisdiction of courts sitting 

6 in equity, and for other purposes" (47 Stat. 70; 29 U.S.C. 

'^   101-115)   shall not be apphcable. 

^ "(3)  Thcorder or orders of the court shall be subject to 

^ review by the approjiriate circuit court of appeals as pn»vided 

10 in sections 1291 and 1292 of title 28, linked States Code, 

' 1 and by the Supreme Court upon writ of ccrtiorari or oertifica- 

^- tion as provided in section 1254 of title 28, United States 

'•'   Code. 

" (g) Any fact, criteria, or information utilized by the 

President or d<signated agency in the implementation of this 

section shall be availaible in its entirety to any committee or 

'    subcommittee of either House of the Congress having legis- 
18 la)fcive or audit responsibility in the field of transportation." 
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92D CONGRESS 
iBT SESSION H. R. 8385 

m THE HOUSE OF REPRESENTATIVES 

MAY 13.1971 

Mr. HABVET introduced the following bill; which wa^i referred to the Com- 
mittee on Interstate and Foreign Commerce 

A BILL 
To amend the Railway Labor Act to provide more effective 

means for protecting the public interest in national emer- 

gency disputes involving the railroad and airline trans- 

portation industries, and for other purposes. 

1 Be it enacted by the Senate and flovse of Repteaenta- 

2 lives of the United Stales of America in Congress assembled, 

3 That section 10 of the Railway Labor Act (45 U.S.C. 160) 

4 is amended to read as follow s: 

5 "EMERGENCY PROCEDURES 

6 "SBC. 10. If a dispute between a carrier and its em- 

^   ployees be not adjusted imder the foregoing provisions of this 

8 Act and should, in the judgment of the Mediation Board. 

9 threaten substantially to interrupt interstate commerce to a 

10 degree such as to deprive any section of the country of es- 

11 sential  transportation  service,  the  Mediation  Board  shall 

I 
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1 notify the President, who may thereupon, in his discretion, 

2 invoke the procedures provided in title III of this Act by 

3 notification to the parties concerned and to the NationaJ 

4 Mediation Board. Upon such notification by the President, 

5 and for sixty days thereafter, no change, except by agree- 

6 ment, shaJl be made by the parties to the oontroverey in the 

^ conditions out of which the dispute arose.". 

8 SBC. 2. 'Hie Railway Labor Act is amraided by aidding aft 

9 die end theiioof die fcJlowing new ti*l»: 

10 "TITLE III 

11 "SEC. 301. Upon notificatioo by the President ci the in- 

12 vck^tion of the ptxxTedures of this title as provided in 8eoti<m 

13 10 of. this Act, the National Mediation Board .shall, within 

14 thirty daye, recoqunend to the President specific actions 

15 under this title which it deems most appropriate to the settle- 

16 ment of the dispute and the protection of the public interest. 

}7 Such recoinn)eiidatiou« shall iiut be n>nde public, nor i^aJl 

18 they be disclosed in whole or in part to the parties concerned 

19 in the disjMite.  During subse(|ucnt pro««edings under this 

20 title, the. National Medintion Board shall, at any time it 

21 deems deeirahle or at the request of the Freadent, submit 

22 additional procedural recommendations to the President for 

23 his consideration. Such additional recommendations shaJi not 

24 be made public nor disclosed in any way to the parses con- 
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1 ceroed in tiie dispute. No reoonimendBtions made under this 

2 section shall he bindfiog on the Presidemit. - 

3 "SBO. 302. During the sixty-day period provided in 

4 section 10 of title I of this Act, the President may, in his 

5 discretion, create a hoard to investigate and report respect- 

6 ing such dispute. The report of the l)oard shall include sub^ 

7 stantive recommendations for agreements between the parties 

8 to the dispute. The President shall transmit such reeommen- 

9 dations to the parties, and may make such recommendatioris 

10 pafolio if he so desires. Such board shall be composed of sucH' 

11 number of persons as the President may deem desirable. No 

12 member of the board shall be pecuniarily or otherwise in-' 

13 terested in any organization of employees or any carrier. The 

14 compensation of the members of any such board shall he 

15 fixed by the President. Such board shall be created separately 

16 in each instance and it shall investigate promptly the facts 

17 as to the dispute and make a report thereon to the President 

18 within the sixty-day period referred to in section  10 of 

19 title I of this Act. There is authorized to be appropriated such 

20 sums as may be necessary for the expenses of such board, 

21 including the compensation and the necessary traveling ex- 

22 penses and expenses actually incurred for subsistence, of the 

23 members of the board. All expenditures of the board shall be 

24 allowed and paid on the presentation of itemized vouchers 

25 therefor approved by the chdrman. • 
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1 "SEC. 303. If, at the end of the sL\ty-<lay period re- 

2 ferred to in seotion 10 of title I of this Act, no agreement 

3 has been reat'hod by the parties to tlio dispute, and if the 

4 President finds that the dispute threatens substantially to 

5 internipt interstate coniuierce to a degree such as to deprive 

6 any section of the country of essential transportation service, 

7 he shall proceed under the provisions of section 305, 306, or 

8 307 of this title. Until final agreement to tlie dispute is 

9 reached, the President shall c<intinuo to proceed under these 

10 sections in such sequences as he may deem ajtpropriate, 

11 except that he shall proceed initially under the provisions 

12 of section 306 unless he finds that the national health and 

13 safety would thereby be immediate! • imperiled. 

14 "SEC. 304. The provisions of sections 305, 306, and 

15 307 of this title shall apply immediately upon the Presi- 

l(i dent's announcement  in  each  instance.   However,   if  the 

17 provisions of either section 305 or 307 are selected by the 

18 President while any selective strikes are in progress under 

19 section 306, those strikes shall be terminated within two 

20 days after such selection, and the provisions of section 305 

21 or 307 will apply immediately following such two-day period. 

22 "AODITIONAL COOLINO-OFF PERIOD 

23 "SEC. 305. If the President elects to proc^'ed under the 

24 provisions of this section, he shall direct the parties to the 

25 C/ontroversy to refrain for a period of not more than thirty 
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1 days from making any changes, except by agreement, in 

2 the terms and conditions of employment which were in 

3 effect at the time of the President's notification invoking the 

4 provisions of title III of this Act. During such period the 

5 parties shall continue to bargain collectively, and the National 

6 Mediation Board shall continue to mediate the dispute. 

7 "SBLBOTIVE STRIKES 

8 "SEO. 306. (a) If the President elects to proceed under 

9 the provisions of this section, the employees affected by the 

10 disput* may, after notice of not less than 10 days to the car- 

11 riers concerned, selectively strike, subject to the limitations 

12 and obligations of partial operation imposed by subsection 

13 (b) of this section, any of the carriers or carrier systems to 

14 whom such proposal was directed without concurrently strik- 

13 ing other carriers to whom such proposal was also directed 

16 and who may have been jointly or concurrently involved with 

17 the struck Carrier or carriers in the previous handling of the 

18 dispute under this Act. For the purposes of this section a 

19 strike shall be a 'selective' strike if not more than two such 

20 carriers or groups of such carriers operating in a system in 

21 any one of the eastern, the western, or the southeastern 

22 regions are concurrently struck and the aggregate revenue 

23 ton-miles transported by all such carriers in any one region 

24 who are concurrently struck did not in the preceding calendar 
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1 year exceed 20 per centum of the total revenue ton-miles 

2 transported by all carriers in such region in such year. If only 

3 one carrier is struck in any one region, the revenue ton-mile 

4 limitation shall not apply in that region. The eastern, the 

5 western, and the southeastern regions as used in this subsec- 

6 tion mean, respectively, the carriers represented by the East- 

'^ em, Western, and the Southeastern Carriers' Conference 

8 Committees and any other carriers operating in the territories 

^ in which such carriers respectively operate. 

^^ "(b) Whenever a selective strike or a strike of any 

comHnati«i of carriers occurs, such carrier or carriers and 

representative or representa,tives of the employees on strike 

^ dball provide service and transportation for such persons 

^4 and conomodities as may be directed by the Secretary of 

^^ Transportation pursuant to the provisions of this subsection. 

1^ Such service and transportation shall be provided pursuant 

^' to the rates of pay, nilcs, and working conditions of existing 

^® agreements. The Secretary of Tmnsportation, after consul- 

^ tation vnth the Secretary of Defense and the Secretary of 

^ Labor, shall detennine the extent to whidi services and 

^^ transportation of any stru(A carrier or carriers are essential 

^ to the national health or safety, including, (but not necessarily 

^ limited to, transportation of aill defense materials, coal for 

^ the generation of electricity, and the continued operation of 

^ passenger trains, including commuter service. Such deter- 
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1 mination shaU be made on the basis of facts known to the 

2 Department of Transportation, shall be made in writing, 

3 gJiaJl be based on the findings of facts stated in the determinar 

4 tion, and shall be conclusive unless shown to be arbitrary 

5 or capricioas. 

6 " (c) Whenever the President has proceeded under the 

"^ provisions of this section, it shaH be unlawful for any carrier 

8 to lock out any craft, or ckss (rf its employees, or any se^- 

9 meirt of any sudi class or craft, or in any manner to diminidi 

10 its transportation service in  consequence of any dispute 

11 subject to this section unless such carrier is caused to diminish 

12 such service by a strike of all or some portion of its employees, 

13 and then only as permitted by applicable agreements and 

14 in acoM'daDce with the notice and odher provisions of such 

15 agreementB. , 

16 " (d)   In any dispute subject to the provisions of this 

17 seotkm,  any agreements aflFecting rates of pay, rules, or 

18 working conditions between the employees or their represcnt- 

19 atr^'es and any carriers which have been strack under this 

20 section shall be inmwdiat-ely offered jointly, without change, 

21 to all carriere who have been jointly or ooncunent'ly involved 

22 in tile previous hjuMlMng of the dlsimte under this Act. K all 

23 gnch carriers do not, within ten daj-s after any such offer, 

24 jointly «ccq)t siich agreomeiils without change, the ngree- 

25 ments  »hnJl  l)e  tlien  ofTered,  individunlh-,  to cm*  aidi 
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1 carrier. If any such carrier docs not, witliin ten days after 

2 having received such indivldiml offer, individually accept 

3 such ngreenients without change, the employees affected by 

4 the disiHite may selectively strike such carrier, subject to 

5 tlie limiuitions spotafied in subsection  (e)  d this section. 

6 "(e) In the event that scpamto dbputes witliin a single 

7 industry are simultaneously subject bo tJiis section, the limi- 

8 tations provided in subsection  (a)  and subsection   (b)   of 

9 this section shall apply jointly to all selective strikes within 

10 that industry. 

11 "FINAL OFFER SFJiECTION 

12 "SBO. 307.  (a)  If the President elects to proceed under 

13 the provisions of this section, be shall direct each party 

l-i to submit a sealed final offer to the Secretary of Labor 

15 within five days. Each party may at the same time submit 

l** one alternative se-aled final offer. If any party refuses to 

17 submit a final offer, the last offer made by such party dui> 

18 ing previous bargaining shall be deemed that party's 6nal 

19 offer, and shall be prepared, sealed, and submkted to the 

20 Secretary by the National Mediation Board. Any offer sub- 

21 mitted by a party poireuant to this section must resolve all 

22 lie issues involved in the dispute. 

23 " (b) The parties may, within ten days after the Pres- 

^•l ident has proceeded under the provisions of this section, 

^ select a three^neinber panel to act as the final offer selector. 
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1 If the parties are unable to agree on the composition of 

2 the panel, the President shall select the panel. 

3 "(c) The provision of section 302 of title III of this 

4 Act shall apply to the panel. 

8 " (d)  The panel shall, immediately upon its selection, 

6 tx)nduct an infonnal hearing in whioh it may direct either 

1 party or the Government to provide any relevant informa- 

8 tion regarding the (hspute or the factors referred to in sub- 

9 section (e) of this section. 

10 " (a) Thirty daj"s after the selection of the panel, if 

11 no (*>mplete agreement ha.s been reached by tfbe parties, the 

12 Secretary shall transmit to the panel the sealed final offers, 

13 and the panel shall select within five days, the most reason- 

l-t able, in its judgment, of those final offers. The party which 

15 submitted the final offer selected by the panel shall not be 

16 identified by the jmnel, and the remaining final offers sliall 

1'' not be disclosed in any way, and shall be returned to the 

18 parties.  The  panel  may  take  into  account the following 

19 factors: 

20 " (1)   P«st collective bargaining contracts between 

21 the parties including the bargaining that led up to such 

22 contracts; 

23 " (2) comparison of wages, hours, and conditions of 

24 employment of the employees involved,  with  wages, 

25 hours, and conditions of employment of other employees 

!6-B71   O - 71  - pt. I  --6 
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1 doing comparable work, giving consideration to factors 

2 peculiar to the industry involved; 

8 " (3) comparison of wages, hours, and conditions of 

4 employment as reflected in industries in general, and 

5 in the snme or similar industry; 

6 " {'^) security and tenure of employment with due 

7 regard for the effect of technological changes on manning 

8 practices or on the utilization of particular occupations; 

9 and 

10 "(5)   the public interest, and any other factors 

11 normally  considered  in  the  determination  of  wages, 

^2 hours, and conditions of employment. 

13 " |f j TJje panel shall not compromise nor alter the final 

14 offer that it selects. Selection of a final offer shall be based 

15 on the content of the final offer and no consideration shall 

16 be given to, nor shall any evidence be received concerning, 

17 the collective bargaining in the particular dispute, including 

18 offers of settlement not contained in the final offers. 

19 " (g)  During the period commencing when the Presi- 

20 dent has proceeded under the provisions of this section, the 

21 parties are directed to undert-ake collective bargaining in 

22 good faith under the auspices of the National Mediation 

23 Board. If, before the panel has announced its selection of 

24 a final offer, any complete agreement is reached concem- 

25 ing the issues under dispute, notwithstanding the final offers 
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1 submitted in accordance with this section, then the proviidons 

2 of this section no longer apply, the final offer will be returned 

3 to the parties without being disclosed in any way, and the 

4 agreements reached will be considered final and binding. 

5 "(h) From the time the President proceeds under the 

6 provisions of this section, until the panel selects the final 

7 offer it judges most reasonable or until agreement is reached 

8 between the paities under subsection  (g), no diauges shall 

9 be made in the terms and conditions of employment which 

10 were in effect at the time of the President's notification 

11 invoking the provisions of title HI of this Act. 
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[H.R. 9088, 92d Cong., 1st sess., introduced by Mr. Harvey (for himself, Mr. Ander- 
son of Illinois, Mr. Broyhill of North Carolina, .Mr. Cederberg, Mr. Chamber- 
lain, Mr. Conable, Mr. Dellenback, Mr. Derwinski, Mr. Devine, Mr. Erlenborn, 
Mr. Preylinghuysen, Mr. Frenzel, Mr. Frey, Mr. Gettys, Mr. Halpern, Mr. Har- 
rington, Mr. Hosmer, Mr. Hutchinson, Mr. Keating, Mr. Keith, Mr. Lloyd, Mr. 
McClory, Mr. McCloskey, Mr. McDonald of Michigan, and Mr. Morse) on June 14, 
1971; 

H.R. 9089, 92d Cong., Ist sess., introduced by Mr. Harvey (for himself, Mr. Mosher, 
Mr. Rees, Mr. Robison of New York, Mr. Roybal, Mr. Schwengel, Mr. Shriver, 
Mr. Stafford, Mr. J. William Stanton. Mr. Vander Jagt. Mr. Whitehurst, Mr. Bob 
Wilson, and Mr. Zablocki) on June 14, 1971; 

H.R. 9571, 92d Cong., Ist sess., introduced by Mr. Harvey (for himself, Mr. Brown 
of Michigan, Mr. Coughlin, Mr. Evins of Tennessee, Mr. Grover, Mr. Gude, Mr. 
Latta, Mr. Lent, Mr. McCollister, Mr. Robinson of Virginia. Mr. Schneebeli, 
Mr. Sebelius, Mr. Steiger of Wisconsin, Mr. Thone, Mr. Veysey, and Mr Wil- 
liams) on July 1, 1971; 

H.R. 9820, 92d Cong., Ist sess., introduced by Mr. Harvey (for himself. Mr. Burke 
of Florida. Mr. Collier, and Mr. McKevitt) on July 15. 1971; 

H.R. 10433,92d Cong., 1st sess., introduced by Mr. Harvey (for himself, Mr. Broom- 
field, Mr. Burleson of Texas, Mr. Byrnes of Wisconsin, Mr. Duncan, Mr. Scott, 
and Mr. Edwards of Alabama) on August 5, 1971; 

H.R. 10491, 92d Cong., Ist sess., introduced by Mr. Hastings on August 6, 1971; 
and 

H.R. 10781, 92d Cong., Ist sess., introduced by Mr. Harvey (for himself, Mr. Don 
H. Clausen, Mr. Cleveland, Mr. Fisher, Mr. Forsythe, Mr. Hamilton, Mr. Hast- 
ings, Mr. Hunt, Mr. Nelsen, and Mr. Ware) on September 21, 1971 

are identical as follows:] 

A BILL 
To amend the Enilwaj' Ijabor Act to provide more effective 

meaus for protecting the public interest in national emer- 

gency disputes involving the railroad and airline tranqjorta- 

tion industries, and for other purposes. 

1 Be it enacted by the Senate and House of Eepresenta- 

2 tives of the United States of America in Congress assembled, 

3 That section 10 of the Railway Labor Act (45 U.S.C. 160) 

4 is amended to read as follows: 

5 "EMERGENCY PBOCBDURES 

6 "SEC. 10. If a dispute between a carrier and its em- 

^ ])loyee8 be not adjusted under the foregoing provisions of this 

8   Act and should, in the judgment of the Mediation Board, 
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1 tlireaten substantially to interrupt interstate couunerce to a 

2 di'gix'c sufh as to deprive any seetion of the country of essen- 

3 tial transportation service, the Mediation Board sliall notify 

4 the President, who may thereupon, in his discretion, invoke 

5 the procedures provided in title III of this Act by notifica- 

6 tion to the parties concerned and to the National ilediation 

7 Board. Upon such notification by the President, and for 

8 sL\ty days thereafter, no change, except by agreement, shall 

9 be made by the parties to the controversy in the conditions 

10 out of which the dispute arose.". 

11 SEC. 2. The Kailway Labor Act is amended by adding 

12 at the end thereof the following new title: 

IJ "TITLE m 

1-t "SEC. 301. Upon notification by the President of the in- 

15 vocation of the procedures of this title as provided in section 

Iti 10 of this Act, the National Mediation Board shall, within 

17 thirty days, recommend to the President specific actions im- 

18 der this title which it deems most appropriate to the settle- 

19 meat of the dispute and the protection of the public interest. 

20 Such recommendations shall not be made pubUc, nor shall 

21 they be disclosed in whole or in part to the parties concerned 

22 in the dispute. During subsequent proceedings under this title, 

23 the National Mediation Board shall, at any time it deems d«- 

S'i sirabk or at the request of the President, submit additional 

25 procedural recommendations to the President for his consid- 
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1 eration. Such additional recommendations shall not be made 

2 public nw disclosed in any way to Che parties concerned in 

3 the dispute. No recommendations made under this section 

4 shall be binding on the President. 

5 "SKO. 302. During Ae sixty-day period provided in sec- 

6 tion 10 of title T of this Aot, the President may, in his dis- 

7 cretion, create a board to investigate and report respecting 

8 such dispute. The report of the board shall include substan- 

9 tive recommendations for a^eements between the parties 

10 to the dispute. The President shall transmit such recommen- 

11 dations to the parties, and may make such recommendations 

12 public if he so desires. Such board shall be composed (rf such 

13 number of persons as die Prosident may deem desirnble. 

14 No memW of tire board sluill be pecimiarily or otherwise 

I") interested in any orgnnizadon of employees or any carrier. 

I'J The compensation of the members of any such board shall 

17 be fixed by the President. Such board shall be created scp- 

18 arately in each instance and it shall investigate promptly the 

19 facts as to tJie dispute and make a report there<on to the 

20 President within the sixty-day period referred to in section 

21 10 of title I of this Act. There is authorized to be appro- 

22 priated such sums as may be necessary for the expenses of 

23 such board, including the compensation and the necessary 

2^ traveling expenses and expenses actually incurred for sub- 

25 sifitenoe, of the members of the board. All expenditures of 
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1 the board shall be allowed and paid on bhe presentation of 

2 itemized vouchers therefor approved by the chairman. 

3 "SEC. 303. If, at the end of the sixty-day period referred 

4 to in section 10 of title I of tliis Act, no agreement has 

5 been reached by the parties to tlie dispute, and if the Presi- 

6 dent finds that the dispute tlireatens substantially to interrupt 

"^ interstate commerce to a degree such as to deprive any 

8 section of the country' of essential transportation service, 

9 he shall proceed imder th« proviwoms of sections 305, 306, 

10 or 307 of this title. Until final agreement to the dispute is 

^1 reached, the President shall continue to proceed under 

12 these sections in such sequences as he may deem appropri- 

1^ ate, except that he shall proceed initially under the provisions 

14 of section 306 unless he finds that the national health and 

1^ safety would thereby be immediately imperiled. 

16 "SBC. 804, The provisions of sections 305, 306, and 

1' 307 of this title shall apply immediately upon the Presi- 

1^ dent's announcement in each instance. If the provisions of 

1^ either section 305 or 307 are selected by the President 

^0 while any selective strikes are in ])rogress under section 

2^ 306, those strikes shall be tenninated, and the provisions 

^ of section 305 or 307 will apply, immediately.  " 

^ "ADDITIONAL COOLINO-OFF PERIOD 

"^ "SBO. 305. If the President elects to proceed under the 

provisions of this section, he  shall direct  the parties to 
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1 the controversy to refrain for a period of not more than 

2 thirty days from making any changes, except l)y agreement, 

3 in the terms and conditions of emph)5'ment wliich were in 

4 effect at the time of the President's notificntlou invoking 

5 the provisions of title III of this Act. During such period 

6 the parties shall continue to bargain collectively, and the 

^ National Mediation Board shall continue to mediate the 

^ dispute. 

9 "SELBCTrVB STRIKES 

10 "SEC. 306. (a) If the President elects to proceed under 

11 the provisions of this section, the employees affected by the 

12 dispute may, after notice of not less than ten days to the 

13 carriers concerned, selectively strike, subject to the limita- 

1"^ tions and obligations of partial operation imposed by subsec- 

1'' tion (b) of this section, any of the carriers or carrier systems 

^'' to whom such proposal wa.s directed without concurrently 

^' striking other carriers to whom such proposal was also di- 

^^ reoted and who may have been jointly or concurrently in- 

^^ volved with the struck airrier or carriers in the previous 

'•^^ handling of the dispute under this Act. For the purposes of 

21 this section a strike in the railroad industry shall be a 

^~' 'selective' strike if not more than two such carriers or groups 

2* of such carriers operating in a system in any one of the 

^^ eastern, the western, or the southeastern regions are con- 

"'* currently struck and the aggregate revenue ton-miles trans- 



70 

6 

1 ported by all such earners in any one re^on who are con- 

2 currently struck did not in the peceding calendar year exceed 

3 20 per centum of the total revenue ton-miles transported 

4 by all carriers in such region in such year. If only one 

5 railroad carrier is struck in any one region, the revenue 

6 ton-mile limitation shall not apply in that region. The east- 

7 em, the western, and the southeastern regions as used in 

8 this subsection mean, respectively, the carriers represented 

9 l)y the Eastern, Western, and the Southeastern Carriers' 

10 Conference Committees and any other carriers operating in 

11 the territories in which such carriers respectively operate. 

12 "(b)   Whenever a selective strike or a strike of any 

13 combination of carriers occurs, such carrier or carriers and 

14 representative or representatives of the emploj-ees on strike 

15 shall provide service and transportation for such persons and 

16 commodities as may be directed by the President pursuant to 

17 the provisions of this subsection. In order to proceed under 

18 this subsection, the President must find that such services or 

19 transportation c^nnnot in any way be provided by alternate 

20 rail, track, water or air transportation, and must find that 

21 the termination of such ser\noes or transportation would im- 

22 mediately imperil the national health or safety. The Sccre- 

23 tary of Transportation, the Secretary of Defense, the Secre- 

24 tary of Commerce, the Office of Emergency Preparedness, 

25 the Joint Board on Fuel Supply and Rail Transport and other 
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1 interested governmental agencies shall adivse the President 

2 as to the necessity for such services and transportation, which 

3 shall include, but not necessarily be limited to, transporta- 

4 tion of defense materials, coal for the generation of power, 

5 operation of passenger trains, including commuter service, 

6 and operation of key interchange points or jointly owned 

7 facilities of a stnick carrier. 

8 " (c)  Whenever the President has proceeded under the 

9 provisions of this section, it shall be unlawful for any carrier 

10 to lock out any craft or class of its employees, or any segment 

11 of any such class or craft, or in any manner to diminish its 

12 transportation service in consequence of any dispute subject 

13 to this section unless such carrier is caused to diminish such 

14 service by a strike of all or some portion of its employees, 

15 and then only as permitted by applicable agreements and in 

16 accordance with the notice and other provisions of such 

17 agreements. 

18 " (d)  In any dispute subject to the provisions of this 

19 section, any agreements affecting rates of pay,  rules, or 

20 working conditions between the employees or their repre- 

21 sentatives and any carriers which have been struck under 

22 this section shall be immediately offered jointly,   without 

23 change, to all carriers who have been jointly or concurrently 

24 involved in the previous handling of the dispute under this 

25 Act. If all such carriers do not, within 10 daj's after any 
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1 such offer, jointly accept such agreements without change, 

2 tiie agreements shall be then offered, individually, to eadi 

3 such carrier. If any such carrier does not, within ten days 

4 after having received such individual offer, uidividually ac- 

5 cept such agreements without change, the employees affected 

6 by the dispute may selectively strike such carrier, subject to 

7 the limitations specified in subsection (a) of this section. 

8 " (e)  In the event that separate disputes within a single 

9 industry are simultaneous!}' subject to this section, the limita- 

10 tions provided in subsection (a) and subsection  ()))  of this 

11 secti<m shall apply jointly to all selective strikes within that 

12 industry. 

13 "prNAL OKKKR SRLECTION 

14 "SBC. 307.  (a)  If the Pnsident elects to proceed un- 

15 der the provisions of this section, he shall direct each party 

16 to submit a sealed final offer to the Secretary of Labor 

17 within five days. Each party may at the same time submit 

18 one alternative seaknl final offer. If any party refuses to 

19 submit a final offer, the last offer made by such party dur- 

20 ing previous bnrjjaining shall be deemed that party's final 

21 offer, and shall be prepared, sealed and submitted to the 

22 Secret^iry by the Nntioiinl Mediation Board. Any offer sub- 

2.3 niittcd by a party pursuant to this section must resolve all the 

24 iRMies involved, and shall be restricted to matters arising 
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1 from the notices filed under section 6 of the Act ooneeming 

2 the particular dispute. 

3 " (b)  The parties mn\', within ten days after the Pres- 

4 ident has proceeded under the provisions of this section. 

5 select a three-member panel to act as the final offer selector, 

(j If the jwrties are unable to agree on the composition of the 

7 panel, the President shall select the panel, 

8 "(c)  The provisions of section 302 of title III of this 

9 Act shall apply to the panel. 

10 " (d)   The panel shall immediately upon Its selection, 

11 conduct an informal hearing in which it may direct either 

12 party or the Government to provide any relevant informa- 

13 tion regarding the dispute or the factors referred to in sub- 

14 section (e) of this section. 

1J "(e) Thirty days after the selection of the panel, if no 

10 complete agreement has been reached by the parries, the 

17 Secretary shall transmit to the panel the sealed final offers. 

18 and the panel shall select within five days, the most reas(m- 

19 able, in its judgment, of thot^e final ofTci-s. The parly wh'wh 

20 submitted the final offer selected l)y the iiiiiiel slmli in»t l»e 

21 identified by the panel, and the remaining final offers sliall 

22 not be disclosed in any way, and shall be returned to the 

2:! parties. Tlie panel may take into accdiinl the followinii 

24 factors: 
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1 "(1)  past collective bargaining contracts between 

2 the parties including the bargaining that led np to such 

3 contracts; 

4 "(2)  comparison wages, hours, and conditions of 

5 employment of the employees involved, with wages. 

C hours, and conditions of employment of other employees 

1 doing comparable work, giving consideration to factors 

8 peculiar to the industry involved; 

9 "(3)  comparison of wages, hours, and conditions 

10 of employment as rcflcrted  in industries in general, 

11 and in the same or similar industry: 

12 " (4) security and tenure of emplojmient with due 

13 regard for the effect of teobnologioal changes on man- 

" ning practices or on the utilization of particular occu- 

lt pations;  and 

1'^ " (5) the public interest, and ajiy other factors nor- 

1^ mally considered in the deteraiination of wages, hours, 

18 and conditions of employment. 

19 " ^f j rpjjg panel shall not compnunise nor alter the final 

20 offer that it selects. Selection of a final offer shall be based 

21 on the content of the final ofiw and no consideration shall 

22 be given to, nor shall any evidence be received concerning, 

23 the collective Iiargnining in the particular dis])Ut«, including 

2^ offers of settlement not contained in the final offers, except 

2^ that the panel shall receive in evidence and give considera- 
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1 tipn to the report of any board created under section 302 

2 of this Act with respect to the particular dispute. 

3 " (g) During the period commencing when the Prosi- 

4 dent has proceeded under the provisions of this section, the 

5 parties are directed to undertake collective bargaining in 

6 good faith under the auspices of the National Mediation 

7 Board. If, before the panel has announced its selection of a 

8 final offer, any complete agreement is reached concerning the 

9 issues under dispute, notwithstanding tlie final offers sub- 

10 mitted in accordance with this section, then the provisions of 

11 this section no longer apply, the final offers will be returned 

12 to the parlies without being disclosed in any way, and the 

13 agreements reached will be considered final and binding. 

14 "(h)  From the time the President proceeds under the 

15 provisions of this section, until the panel selects the final 

16 offer it judges most reasonable or until agreement is reached 

17 between the parties under subsection (g), no changes shall 

18 be made in the terms and conditions of employment which 

19 were in effect at the time of the President's notification in- 

20 voking the provisions of title III of this Act. 

21 " (i) The final offer selected by the panel shall be deemed 

22 to represent the contract between the parties, and shall be 

23 conclusive unless found arbitrary and capricious. 



85 

«»sr- H. R. 9989 

IN THE HOUSE OF REPRESENTATIVES 

JuLT 21, 1971 

Mr. JAKMAK (by request) introduced the following bill; which was referred 
to the Committee on Interstate and Foreign Commerce , 

A BILL 
To amend the Railway Labor Act and the Raikoad Unemploy^ 

meat Insurance Act so as to provide more effective means, 

for protecting the public interest in kbor disputes involving 

the transportation industry and for other purpoees. 

1 Be it enacted by the Senate and House of RepreeerUtt- 

2 tives of the United States of America in Congress assembled, 

3 TITLE I—AMENDMENTS TO THE RAILWAY 

4 LABOR ACT 

5 SEC. 101. (a) Section 1, Second, of title I of the Rail- 

6 way Labor Act is repealed and Section 1, Third and Fourtii 

7 ftre redeeignated as Section 1, Second and Third, respec- 

8 tively 

I 
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1 SEC. 101.  (b) Section 1, Fifth, of title I of the Kail- 

2 way Labor Act is redesignated as sectiou 1, Fourth, and is 

3 amended by deleting the words, "or subordinate official'' and 

4 "Provided, however, That," substituting a period for the 

5 colon after the words "existing orders"; and inserting " (1)" 

6 after the word "include" and the words, "employed as a 

7 supervisor or (2) any individual" before tiie words, "while 

8 such." 

9 SEC. 101. (c) Section 1, Sixth, of title I of the Rail- 

10 way Labor Act is redesignated as Section 1, Fifth, and is 

•^1 amended by eliminating the period at the end thereof and 

^ adding the words, "with full authority to make agreements 

13 without ratification by those whom they represent." 

1* SEC. 101. (d) Section 1, Seventh, of title I of the Bail- 

ie way Labor Act is redesignated as Section 1, Sixth, and is 

1^ amended by using the words "United States District Court 

1"^ for" in lieu of the words "Supreme Court of" and deleting 

1^ the word "circuit." 

19 SEC. 101. (e) Section 1, of tide I of the Railway Labor 

^0 Act is further amended by adding Section 1, Seventh, to read 

as follows: 

^ "Seventh. The term 'supervisor' means any individ- 

ual having authority, in the mterest <rf a carrier or car- 

^^ riers, to hire, transfer, suspend, lay off, recall, promote, 

*-•' discharge, assign, reward, or discipline ether employees. 
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1 or responsibly to direct them, or to adjust their griev- 

2 ances, or effectively to reoommead such action, if in con- 

8 nection with the foregoing the exercise of such authority 

* is not of a merely routine or clerical nature, but requires 

5 the use of independent judgment." 

6 SEC. 102. (a) Section 2, Second, of title I of the Rail- 

"7 way Labor Act is amended by deleting at the end thereof the 

8 words, "respectively, by the carrier or carriers and by the 

9 employees thereof interested in the disput«" and adding in 

10 lieu thereof the words, "and to make agreements settling 

11 matters in dispute. All such representatives shall be vested 

12 with full authority to effect final settlement of disputes and all 

13 agreements entered into by such representatives sbaU be 

1* binding whetlier or not ratified or approved prior to or sub- 

15 sequent to execution." 

1« SEC. 102. (b) Section 2, Third, of title I of the Bail- 

ie way Labor Act is amended by adding as the ending of the 

18 firet sentence the words, "except that any involved carrier 

1^ will, upon request to the Mediation Board, be made a party 

20 to any representation dispute among its employees, and shall 

21 be permitted to participate as such in all proceedings, includ- 

22 ing but not limited to det6rminati<«i of the appropriate class 

23 or craft for representation purposes." 

** SBO. 102. (c) Section 2, Fourth, of title I of the Rail- 

2^ way Labor Act is ameodeid by adding to the end of the 

t-ni o -11 - pel --7 
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1 • second sentence thereof the words, "or to determine that no 

2 representative shall be chosen."; deleting the vrords "Pro- 

3' vided. That," and the preceding colon; inserting in lieu of 

4 tlie oolon, *he words, "except as provided in Section 2, 

5 Eleventih of this Act."; and capitalizing the word "Nothing" 

6 whioh would follow thereafter. 

7 SBO. 102, (d) Section 2, Nmth, of title I of the Bail- 

8 way Labor Act is amended by inserting " (a)" after the 

9 word "Nintih."; inserting after the first word "employees" 

10 the words, "or between a carrier and its employees"; sub- 

11 stituting tiie word "any" for the word "eitiier" preceding the 

12 word "party" and adding after the word "party," the words, 

13 "including the carrier on which th« dispute arises,"; sub- 

1* gtitating the word "tihe" for tihe word "both" preceding the • 

15 word "parties"; adding the words, "or that no representa-' 

16 tive has been'selected," preceding the words "and certify"; 

17 adding the trords ", if any,''' follo'wing the words, "so cer- 

18, tified"; redesignating the last sentence as paragraph "(d)" 

1^ to follow new paragraph to ble designated " (c) "; ad£ng to 

20 the sentence following the words "records of the " the words 

21 "labor organizaf^ion aad" smd substitutiag the word "sections" 

22 for the word "paragraph" as the last word of new paragraph 

23 " (d)"; adding as the last sentence of paragraph " (a)" the 

2* words; "In each el'eotioii oondneted under this pkragraph, 

25 employees shall be entitled to vote for representation by any 
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2 labor organization or labor representative, or for no repre- 

2 senbatioo."; and adding after paragraph "(a)" new para- 

3 graph " (b)" and "(c)" to reajd as follows: •. 

4 " (b) If any dispute shall arise between a labor organi- 

5 zation representing a craft or class of employees on a oarrieF 

g and one or more other labor organizations representing a 

rf' craft or class of employees on the carrier as to whether certain 

3 employees or prospective employees of the. carrier come 

g within the one craft or class or the other for purposes of this 

10 Act, it shall be the duty of the Mediation Board or of a 

11 conmilttee of three neutral persons appointed by the Board 

12 to act in its behalf, upon request of any labor organization 

13 party to the dispute or of the carrier involved, to investigate 

14 such dispute and certify to the labor organizations and to 

15 the carrier involved, in writing within thirty days after the 

16 receipt by the Board of the invocation of its services, the 

17 craft or class within which the employees or prospective em- 

18 ployees are included for purposes of representation under this 

19 Act. Upon receipt of a certification under this paragraph of 

20 the craft or class within which the employees or prospective 

21 employees are included, the carrier shall treat with the repre- 

22 sentative of the craft or class so certified as the representative 

23 of such employees or prospective employees for the purposes 

24 of this Act. 

25 " (c)  If a dispute arises that may be resolved under 
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2 carrier involved need not treat with anyone as the repre- 

3 sentative of the employees or prospective employees involved 

4 in the dispute prior to receipt of the certification provided 

5' for in paragraph (a) or paragraph (b), whichever is 

6 applicable." 

^ SEC. 102. (e) Section 2, Eleventh (c), of title I of the 

8 Railway Labor Act is amended by deleting from the first 

^ sentence thereof the words, "that is, an employee engaged 

10 in any of the services or capacities covered in Section 3, First 

11 (h) of this Act defiiiiiig the jurisdictional scope of the First 

12 Division of the National Railroad Adjustment Board'' and 

13 by deleting the words "national in scope" wherever they 

14 appear in Section 2, Eleventh (c). 

15 SEC. 103. Section 3 of title I of the Railway Labor Act 

16 is repealed in its entirety and substituted therefor is a new 

1"^ section 3 to read as follows: 

18 "SEC. 3. (a) Any dispute or disputes between an em- 

1^ ployee or group of employees and a carrier or caniers 

20 growing out of grievances or out of the interi)retation or ap- 

21 plication of agreements concerning rates of pay, rules, or 

22 working condition^ shall be handled in the usual manner up 

23 to and including the highest officer of the carrier designated 

24 to handle such disputes; but, if no adjustment is reached in 

-.' this raftnner, the dispute or disputes may be referred by. 
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1 petition of the parties or by a party to a special board of ad- 

2 justinent established as hereinafter provided. 

3 " (b)  A special board of adjustment to resolve a dis- 

4 pate or disputes shall be established l)y a written reijuest 

5 made upon an individual carrier by the representative of 

6 any craft or class of employees of such carrier, or by the car- 

"^ rier upon any such representative. The carrier or the repre- 

8 sentat-ive upon whom such request is made shall join in any 

9 agreement establishing such board within thirty days from 

10 the date such request is made. The dispute or disputes which 

11 may be considered by such board shall be specified in the 

12 agreement establishing it. Such board shall consist of one 

13 person designated by the canier and one person designated 

14 by the representative of the employees. If such carrier or 

I'J representative fails to agree upon the establishment of such: 

16 a board as provided herein, or to designate a member of the 

1*^ board, either the carrier or the representative may request 

18 the Mediation Board to designate a member of the board 

19 on behalf of the carrier or representative. Upon receipt of' 

20 such request, the Mediation Board shall promptly designate 

21 and select an individual associated in interest with the car-" 

22 rier or the representative he is to represent. The members of 

23 the board so designated shall determine all matters not 

2* agreed upon by the carrier and the representative of the em- 

25 ployees with respect to procedure and jurisdiction of the 
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1 special board of adjustment, inclnding the question as to 

2 whether an additional party or parties may have an interest 

3 in any of the unadjusted disputes to be considered by such 

4 board and the manner in which the expenses of the board 

5 and compensation of any neutral appointed will be shared 

6 by the parties. If they are unable to agree, such matters 

7 shaU be determined by a neutral member of (he spedal 

8 board of adjustment selected or appointed and compensated 

9 in the same maimer hereinafter provided for the appoint- 

10 ment of a neutral member when the board is unable to agree 

11 upon an award. Such neutral member shall cease to be a 

12 member of the board when he has determined such matters 

IS except as provided in paragraph (f). 

14 . :   " (c) If the members of the special board of adjustment 

15 are unable to agree upon an award disposing of a dispabe or 

16; dispotee tixey ^11 forth'witfa agree upon and select a neutral 

17' pereon, to be known as 'referee,' to be a member of lihe board 

18 for Ihe consideration and disposition of such dispute or dis- 

19' 'pates. In the event rtie members of suoh board are unable, 

20' witihin ten days after their faihire to agree upon an award, 

21 to agree upon the selection of such neutral person, either 

22' member of t)he board may request the Mediation Board to 

23 appoint such neutral perswi and upon receipt of such request, 

24 the Mediaition Board shall promptly make suoh appointment, 

28''' The Mtediatjon Board shall be bound by the same provi^ons 
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1 in tJie appointment of those neutral referees as are provided 

2 elsewhere in this Aot for the appointment of arbitrators. 

8 "(d)  The special board of adjustment shall hold heax- 

4 ingB on each dispute submitted to it. The parties may be 

5 heaird either in person, by oounsei, or by other representa- 

6 tives, as they may respectively elect. The parties may pre- 

7 sent, either orally or in writing, or both, statements of fact, 

8 supporting witnesses and other evidence, and argument of 

9 their respective positrons with respect to each case. The 

10 board shall have authority to require tihe production of such 

11 additional evidence, eidier oral or written as it may desire 

12 from the parties. 

13 " (e) If the special board of adjustment determines that 

14 an additional party or parties may have an interest in any 

15 unadjusted dispute submitted to it, such party shall be given 

16 due and reasonable notice of the time and place such dispute 

17 is to be heard by the board and an oppoitunity shall be af- 

18 forded said third party to appear before the board and be 

19 heard and present evidence consistent with the rules and 

20 procedures adopted by the board, including the right to be 

21 present at any executive session of the board convened for 

22 the purpose of considering and adopting any proposed award. 

23 In a dispute where notice has been given to additional par- 

24 ties, the neutral member of the special board of adjustment 
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I 1 shall be one of the two members of the board rendering an 

2 award. 

3 1    " (f)   The awards of the special board of adjustment 

4 shall be in writing. No award shall be rendered in a dispute 

5 involving additional parties unless it is resolved as to all 

6 parties involved. A copy of the awards shall be furnished to 

7 all parties including any additional parties and the awards 

8 shall be final and binding upon all parties to the dispute in- 

9 eluding such additional party or parties. In case a dispute 

10 arises involving an interpretation of the award, the special 

II board of adjustment upon request of any party shall interpret 

12 the award in the Ught of the dispute. If in a judicial proceed- 

13 ing, an award is held not binding on one or more of the 

14 parties to the dispute, including additional parties, the award 

15 shall be deemed not binding on any of the parties. 

16 " (g) Except as provided in paragraph (e) of this sec- 

17 tkm, a majority vote of all members of the board shall be 

18 competent to make an award with respect to any unadjusted 

19 dispute submitted to it. 

20 " (h) In case of an award in fav^r of the petitioner, the 

21 board shall make an order, to make the award effective and, 

22 if the award includes a requirement for the payment of 

23 money, to pay the said sum on or before a day named. In 

2* tii€ event the board determines that an award favorable to 

25 the petitioner should not be made, the board Aall make an 

26 order stating such determination. 
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1 " (i)  If a party does not comply with an ord«r of a 

2 board within the time limit specified by the board in its 

3 order, the petitioner, or any person for whose benefit such 

4 order was made, may file in the distarict court of the United 

5 States for the district in which h« resides or in whitfh is 

6 located the principal operating oflSce of a carrier, or through 

'^ wl>ich the carrier operates, a petition setting forth briefly 

8 the case for whidh he claims relief, and the order of th* 

^ board. Such suit ahall proceed in all respects as other civil 

10 suits, except tliat on the trial of such suit, the findings of the 

11 board shall be conclusive on the parties. The district courts 

12 are empowered to make such order and enter such judgment 

1^ as may be appropriate to enforce or set aside in whole or in 

1* part the order of the board or remand the proceedings to 

^^ the board for such further action as it may direct; however, 

^^ such order may not be set aside except for failure of the board 

1^ to comply with the requirements of this Act, for failure of 

1^ the order to conform, or confine itself to matters within the 

1^ scope of its jurisdiction, or for fraud, or corruption by the 

^ neutral member of the boerd. 

^1 " (j)  If any employee or group of employees, or any 

^ carrier, is aggrieved by any of the terms of an award, or by 

the fsulure of the special board of adjustment to include cer- 

tain terms in such an award, such employee or group of era- 

ployees or carrier may file in any United States district 
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1 court in which a petition under paragraph  (i) of thia seo- 

2 tion could be filed, a petition for review of the board's order. 

3 The petitioner shall file in the court the record of the board 

4 proceedings on which it bases its action. The court shaJl 

5 have jurisdiction to affirm the order of the board or to set 

6 it aside, in whole or in part, or it may remand the proceed- 

7 lugs to the board for further action as it may diredt. On such 

8 review, the findings of the board shall be conclusive on the 

9 parties, except that the order of the board may be set aside, 

10 in whole or in part or remanded to the board for failure of 

11 the board to comply with the requirements of this Act, for 

12 failure of the order to conform, or confine itself, to matters 

13. within the scope of the board's jurisdiction, or for fraud or 

14 corruption by the neutral member of the board making the 

15 order. The judgment of the court shall be subject to review as 

36 provided in sections  1291  and  1254 of title 28, United 

17 States Code. 

18 "(k)   All actions under   (i)   and   (j)   of this section 

19 shall be commenced within two years from the date of the 

20 board's award. 

21 " (1)  'Each member of any special board of adjustment 

22 representing a carrier or its employees shall be compensated 

23 by the party he represents. All expenses incurred in con- 

24 nection with a board, including the compensation and in- 

25 curred expenses of any neutral person, shall be paid for by 
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1 the parties except that any additional party or parties shall 

2 not be required to share in such expenses. 

3 " (m)  The National Railroad Adjustment Board shall 

4 be dissolved within two years from the date of this Act or 

5 after it has processed to completion all of the disputes before 

6 it, whichever occurs first. Any party to a dispute now pend- 

7 ing before the National Railroad Adjustment Board may, 

8 upon written notice to the other that he wishes to submit 

9 it to a special board of adjustment established as provided in 

10 this section, withdraw such a dispute from the National 

11 Railroad Adjustment Board. No dispute shall be referred to 

12 the National Railroad Adjustment Board commencing sixty 

13 days after the effective date of this Act. 

14 " (n)  Nothing in this section shall be construed to pre- 

15 vent any carrier, system, or group of carriers and any of its 

16 or their employees, all acting through their representatives, 

17 selected in accordance with the provisions of this Act, from 

18 mutually agreeing to the establishment of special boards of 

19 adjustment on a system, group or regional basis for the pur- 

20 pose of adjusting and deciding disputes of the character 

21 specified in this section. In the event that a party to such 

22 a special board of adjustment is dissatisfied with such ar- 

23 rangement, it may, upon ninety days' notice to the other 

24 party, terminate such arrangement and have its unadjusted 

2'T disputes disposed of as otherwise provided in this section." 
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1 SEC. 104. (a) Section 4, First, of tide I of the Railway 

2 Labor Act is amended by deleting the first and third sentence 

3 in the first paragraph; substituting the word "five" for the 

4 word "three" in the fourth sentence of the first paragraph; 

5 and deleting the second paragraph. 

6 SEC. 104. (b) Section 4, Third, of title I of the Railway 

7 Labor Act is amended by deleting from the words in paren- 

8 theses under " (3) " the words "Adjustment Board, Regional 

9 Adjustment  Boards  established  under  paragraph   (x)   of 

10 section 3, and the boards of arbitration, in accordance with 

11 the provisions of this section and sections 3 and 7, respec- 

12 lively," and deleting thereafter in the same sentence the 

13 words "in the Adjustment Board  and  in the  boards of 

14 arbitration,". 

15 SEC. 104. (c) Section 4, Fifth, of title I of the Railway 

16 Labor Act is repealed in its entirety. 

17 SEC. 105. Section 5, First  (b), of title I of the Rail- 

18 way Labor Act  is amended by deleting from  the  first 

19 sentence the words "referable to the National Railroad Ad- 

20 justment Board" and substituting in lieu thereof the words 

21 "subject to resolution pursuant to section 3 of this Act"; 

22 adding the word "an" preceding the last word of the first 

23 sentence  of  the  tliird paragraph,  and adding the words 

24 "which will settle the controversy or provide a means of 

25 reaching settlement" at the end of the sentence; and deleting 
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1 the remainder of Section 5, First (b), following the word 

2 "once" in the second sentence of the third paragraph, sub- 

3 stituting in Ueu thereof the words "notify both parties in 

4 writing that its mediator^' efiforts have failed and shall notify 

5 the Secretaries of Labor, Commerce, and Transportation as 

6 required by section 10 of this Act." 

7 SEC. 106.  (a)  Section 7, Third  (e), of title I of the 

8 Railway Labor Act is amended by deleting the second sen- 

9 tence and substituting in lieu thereof the sentence,  "All 

10 other expenses incurred in coimection with a board of arbi- 

11 tration, including the compensation and expenses of any neu- 

12 tral person or arbitrator, shall be paid for by the parties." 

13 SEC. 106.  (b)  Section 7, Third  (g), of title I of the 

14 Railway Labor Act is deleted and Section 7, Third  (h)  is 

15 redesignated Section 7, Third  (g). 

16 SEC.  107. Section 5, Third   (b), Section 8(d), and 

17 Section 9, Fifth and Sixth, of title I of the Railway Labor 

18 Act, are amended by deleting the word "circuit" from the 

19 phrase "circuit court of appeals." 

20 SEC. 108. Section 10, of title I of the Railway Labor 

21 Act is repealed in it.s entirety and mibstituted therefor is 

22 a new section 10 to read aa follows: 

23 "Section 10, First. If a dispute between a carrier or 

24 carriers and its or their employees is not adjusted under the 

25 foregoing provisdons of this Act, the Board shall at once 
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j notify the Secretaries of Labor, Commerce, and Transporta- 

2 tion who shall, within ten days, jointly appoint a Trans- 

o portation Labor Panel to investigate such dispute. The Panel 

A shall Ije composed of such number of persons as the Secre- 

5 taries may deem desirable, one of whom shall be designated 

g as chairman. Such Panel shall be created separately in each 

fj instance. 

g "Second. Tlie Panel shall not attempt to adjust the 

g dispute through mediation or concilialtion and shall not 

2Q make any recommendations regarding the terms and con- 

jj ditions for settlement of the dispute, except as may otherwise 

22 he provided in this Act. 

23 "Third. Following the Board's notification to the Secre- 

24 taries of Labor, Commerce, and Transportation and for thirty 

25 days after exhaustion of the last procedure possible under 

jg this section, including the procedure under Sixth A, no 

27 chan<;e, except by agreement, shall be made by the parties 

]y lo the contro^•cl•sy in the conditions out of which the dispute 

29 arose. 

20 "Fourth. Within fifteen days of the date of appoint- 

21 ment of the Transportation Labor Panel, it shall, if the dis- 

22 pute has not been resolved, make a specific recommendation 

23 to the Secretaries of Labor, Commerce, and Transportation 

24 as to wtioh of the procedures specified in paragraph Sixth 

25 of this section it believes bo be most appropriatie for the fur- 
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1 ther handling of the dispute. The Panel shall, in determining 

2 ite recommendation, give due consideration to the general 

3 purposes of this Act as stated in section 2. 

4 "Fifth. The three Secretaries shall accept and implement 

5 forfihwith or reject fihe recommendation of the Transportation 

6 Labor Panel within five days. If the three Secretaries reject 

7 the Panel's recommendation, they shall, oonoumently with 

8 sucb rejection, select and implement fort^iwith any one of the 

9 three remaining alternative procedures provided in para- 

10 graph Sixth of tMs section. 

11 "Sixth. The Transportation Labor Panel ^all, pursuant to 

12 paragraph Fourth of this section, recommend to the Secre- 

13 taries of Labor, Commerce, and Transportation one of the 

14 procedures specified in the following subparagraphs for the 

15 further handling of the unadjusted dispute. 

16 "A.  Take no  further action in  the  unadjusted 

17 dispute; 

18 "B. Appoint a fact-finding board composed of three 

19 neutral members to further investigate the merits and 

20 facts of tbe dispute with a hearing in which the parties 

21 may participate and make withm thirty days its reoom- 

22 mendations as to the terms of settlement of the dispute; 

23 ''0. Direct the parties to the dispute to make an 

24 agreement to arbitrate the dispute in accordance with 

25 Sections 7 and 8 of this Act to the extent not incon- 

26 cnstent herewith, 
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2 " (1)  If the parties are unable to agree upon 

2 the <terms of an arbitration agreement within ten 

3 days after the date of aadi direction, die IVaaispoirta- 

^ tion Labor Panel sihall determine within ten days 

5 thereafter the terms under which the arbitration is 

5 fto be conducted and such determinaAion shall have 

7 the same effect, including the preclusion of resort to 

g OTtiher strike or lockout, as an agreement to arbitrate 

g arrived at by the parties to the dispute in acoordanoe 

10 with sections 7 and 8 of this Act. 

11 "(2)  The arbitration board shall consist of an 

12 odd number of members, not less than five, a major- 

13 ity of whom «iiall be public members appointed by 

14 the Secretaries of Labor, Commerce, and Transpw- 

15 tation (one of whom shall be designated chairman), 

16 with the remaining members divided equally be- 

17 tween and appointed by the carrier or carriers in- 

18 volved and the representative or representatives of 

19 the employees involved. 1i the parties so agree, the 

20 arbitration board fihall consist of three members and 

21 the carrier or carriers, and the representatives of the 

22 employees shall each name one arbitrator; a third 

23 arbitrator,  who shall be the  (Aairman,  shall be 

24 appointed by the three Secretaries. The number of 

25 nvembers, including the number of public members, 
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j shall be designated m the arbitration agreranent or 

2 in the determinatioa of the TraQsportation Labor 

8 Panel. 

4 " {S) The arbitration board shall make a just 

5 and reasonable award which, in its judgment, con- 

( stitutes a fair and equitable settlement of the dispute. 

7 "(4) An arbitration award made pursuant to 

B this subsection shall be filed as provided in section 

9 8 (k) of this Act, except that the United States Dis- 

10 trict Court for the District of Columbia is hereby 

11 designed as the court in which the award is to be 

12 filed, and shall be subject to section 9 of this Act. 

13 The award shall continue in force for such time as 

j^ the arbitration board shall designate in its award, 

25 not to exceed two years from its effective date; unless 

jy the parties agree otherwise, and thereafter until 

jy changed in accordance with the provisions of this 

18 ^^*- 

29 "D. Direct each party to submit its final offer with 

20 respect to the matters in dispute to the National Media- 

21 tion Board within three days and transmit its offer or 

22 offers to the party or parties at the same time. Within 

23 three days after their initial submission and exchange of 

24 final offers, either party may submit an additional final 

25 offer. 

«-ni o - 71 - pi. 1 --» 



104 

20 

1 " (1) If a party refuses to submit a final offer, 

2 the last offer made by such party during previous 

8 bargaining or mediation as determined by the Na- 

4 tional Mediation Board shall be deemed that party's 

(- final offer. 

6 "(2)  Each offer or additional offer submitted 

T by a party pursuant to this section must constitute 

8 a complete resolution of all the issues involved in 

• the dispute. 

10 "(3)   The parties shall continue to  bargain 

11 collectively for a period of seven days after they 

12 rec«ive the other parties' offer or offers. The Na- 

13 tional Mediation Board may act as mediator during 

14: such period. 

15 " (4)   If the parties  reach  an  unconditional 

16 agreement on any part of the matters in dispute 

17 during such seven-day period, they may jointly 

18 advise the National Mediation Board that the final 

19 offer or offers submitted by them are to be revised 

20 to  remove  such matters therefrom. 

21 " (5) If no settlement has been reached before 

22 the end of the period prescribed in subsection (3) 

23 of this subparagraph, the parties shall, within two 

24 days thereafter, select a three-member Final Offer 

25 Board, one member to be the chairman, to act as 
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1 final offer selectors. If the parties are unable to 

2 agree on the composition of the board, the three 

3 Secretaries shall appoint such members, designating 

4 one member the chairman thereof. 

5 "(6)   The Final Offer Board shall conduct 

6 hearings in which the parties may participate. Such 

7 hearings shall be completed and the board shall 

8 make its detennination as hereinafter provided with- 

9 in thirty days after the date on which the board 

10 was appointed. 

11 " (7) The board shall at no time engage in an 

12 effort to mediate or otherwise settle the dispute in 

13 any manner other than that prescribed by this 

14 section. 

15 " (8) From the time of appointment of the 

16 board until it makes its detenmnation, there shall 

17 be no communication by the members of the board 

18 with third pai'ties concerning recommendations for 

19 settlement of the dispute. 

20 "(9)   The board shall select the final  offer 

21 wliich it detenninps upon the basis of the record 

22 before it to be the most reas6nal)le of the final offers 

23 submitted by the paities. The board rfiall not com- 

24 promise or alter the final offer it selects. 

25 "(10) The final offer selected by the board 
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1 shall be deemed to represent the contract between 

2 the parties as to the muttei-s in dispute and shall 

3 have the same effect, including the preclusion of 

4 resort to either strike or lockout, as though arrived 

6 at by the agreement of the parties under this Act. 

e "(11)  The final offer selected by the board 

7 pursuant to this sul)section sliall be filed as pro- 

8 vided in section 8(k) of this Act, except that the 

9 United States District Court for the District of 

10 Columbia is hereby designated as the court in which 

11 the final offer selected is to be filed, and to the extent 

12 •    • not inconsistent herewith, shall he subject to section 

13 9 of this Act. 

14 "Seventh. Any paael or board established hereunder 

15 may act by majority vote. A vacancy on any board or panel 

16 established hereunder shall not impair the right of the re- 

17 maining members to exercise all of the powers of the board 

18 oar panel. In the «vent any member is unable or unwilling to 

19 serve or a vacancy occurs, his successor shall be selected in 

20 the same manner as in the original selection. Public or 

21 neutral members appointed to serve on any board or panel 

22 provided for by tihis section sfcall be paid reasonable com- 

23 pensation for their services in an amount to be fixed by the 

24 tibree  Secretaries  and shall  be  reimbursed  for necessary 

2''' traveling expenses and expenses actually incurred for sub- 
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1 sktence while serving as such members. Members appointed 

2 by the three Secretaries shaH be wholly disinterested in the 

3 oontroversy, impartial, without bias as between the parties, 

4 and shall not be financially or otherwise interested in any 

5 carrier or organization of employees. All expenditures of 

6 Buch board or panel shall be allowed and paid on the preseo- 

7 tation of itemized vouchers approved by the ohairraan. 

8 "Eighth. For the purpose of carrying out its functions 

9 under this Act, any panel or board which may be created 

10 under this section is authorized to employ experts and oon- 

11 Bukants or organizations thereof as authorized by section 

12 3109 of title 5, United States Code, and allow them, while 

13 away from their home or regular place of business, travel 

14 expenses   (including per diem in lieu of subsistence)   as 

15 authorized by section 5703 (b)   of title 5, United States 

16 Code, for persons in the Government service employed inter- 

17 mittently while so employed. 

18 "Ninth. Any panel or board which may be created 

19 under this section may, if the parties consent or agree thereto, 

20 extend any time limits contained in this section." 

21 SKO. 109. Title I of the Railway Labor Act is further 

22 amended by adding section 15 to read as follows: 

23 SEC. 15.  (a)  It shall be unlawful for any person or 

24 labor organization or for any agent or member of such or- 

25 ganization, to engage in, or to induce, encourage, or co- 
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1 eree any employee of any carrier to' engage in a strike or 

2 refusal, in the course of his employment, to perform his 

3 regularly assigned duties, where an object thereof is to force, 

4 require, or induce any carrier or employee of any eamm to 

5 cease handling or transporting the property of, or tooease 

6 doing business with tmy person, or to cease its normal and 

7 regular interchange or other common carrier relations with 

8 any other carrier. Nothing contained in this section shall be 

9 construed to make unlawful, where not otherwise unlawful, 

10 any primary strike or primary picketing. 

11 "(b)  Any United States district court within the ter- 

12 ritorial jurisdiction of which any violation of this section shall 

13 have been committed or shall be threatened shall have juris- 

1* diction, at the instance of any aggrieved carrier or person, 

1^ to grant the remedy of injunction, prohibitive or mandatory, 

1^ which may be appropriate in the premises; and in any such 

1"^ action or proceeding the provisions of Sections 6 and 20 

18 of the Act of October 15, 1914, as amended (15 U.8.0. 17 

19 and 29 U.S.C. 52), and the provisions of the Act entitled 

20 'An Act to amend the Judicial Code and to define and limit 

21 the jurisdiction of courts sitting in equity, and for other pur- 

22 poses,' approved March 23, 1932  (29 U.8.C. 101-115), 

23 giuji not be deemed to apply." 

2* SBO. 110. Amend section 201 of title IP of the Railway 

^ Labor Act by deleting the words "or subordinate official" 

26 emd addmg at the end thereof the following: 
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1 "The tenn 'employee' shall not include any individual 

2 employed as a supervisor. The term 'supervisor' means any 

3 individual having authority, in the interest of a carrier or 

4 carriers, to hire, transfer, suspend, lay off, recall, promote, 

5 discharge, assign, reward, or discipline other employees, or 

6 responsibly to direct them, or to adjust their grievances, or 

'7 effectively to recommend such action, if in connection with 

8 the foregoing the exercise of such authority is not of a merely 

^ routine or clerical nature, but requires the use of independent 

^^ judgment. The term 'employee' shall include any person 

11 employed as a pilot, copilot, or other flight crew member, 

12 or as a purser, who works in such capacity in oommercial 

1^ operations more than 20 per centum of his working time." 

1* SEC. 111. Amend section 204 of title II of the Eailway 

1^ Labor Act by adding the word "special" following the 

1^ words "lawfully exercised by" in the second paragraph 

1' thereof. 

1^ 8BC. 112. Amend section 204 of title 11 of the Railway 

Labor Act by deleting all language following the first semi- 

colon m the third paragraph and substitute a period therefor. 

^^ SEC. 113. Sections 205 and 206 are repealed in their 
22 entirety. 

SEC. 114. Sections 207 and 208 are redesignated sections 

^   205 and 206. 
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1 TITLE II.—AMENDMENTS TO THE RAILROAD 

2 UNEMPLOYMENT INSURANCE ACT 

3 SEC. 201.  (a)  Section 4 (a-2)   (iii)  of the Railroad 

4 Unemployment Act is amended by deleting the words, "sub- 

5 ject to the provisions of subsection (b)  of this section," at 

6 the beginning of the paragraph; deleting the remainder of 

7 the paragraph after the word "employed"; and substituting 

8 a semicolon for the comma alter the word "employed." 

9 SEC. 201.   (b)  Section 4 (a-2)  of the Act is further 

10 amended by adding the following subsection: 

H "(iv)  8"y d^y wif'' respect to which the Board 

12 finds that, though not subject to the disqualifieation pro- 

13 vided in paragraph  (iii), he failed to report for work 

14 and perform his assigned duties during a stoppage of 

15 work because of a strike in the egtablishment, premises, 

16 or enterprise at which he was last employed." 

17 SKC, 201. (c) Section 4 (b) of the Act is repealed in 

18 its entirety, and sections 4(c), 4(d), and 4(e)   are re- 

19 designated as sections 4(b), 4 (c), and 4 (d), respectively. 
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-s=- H. J. RES. 364 

IN THE HOUSE OF REPRESENTATIVES 

F«B8tTART  18,1971 

Mr. STAOQEBS (for himself and Mr. SPRINQER) (by request) introduced the 
following joint resolution; which was referred to the Committee on Inter- 
state and Foreign Commerce 

JOINT RESOLUTION 
To provide alternate procedures to facilitate the settlement of the 

labor dispute between certain carriers by railroad and certain 

of their employees. 

Whereas the labor dispute between the carriers represented by 

the National Railway Labor Conference and the Eastern, 

Western, and Southeastern Carriers Conference Commit- 

tees and certain of their employees represented by the United 

Transportation Union (UTU), and the Brotherhood of Rail- 

way, Airline and Steamship Clerks, Freight Handlers, Ex- 

press and Station Employees (BRAC), threatens essential 

transportation services of the Nation; and 

Whereas it is essential to the national interest, including the na- 

tional health and defense, that essential transportation serv- 

ices be maintained; and 

I 

m 



112 

8 

Whereas all the procedures for resolving such dispute provided 

for in the Railway Labor Art and the no-strike, no-lockout 

extension provided by the Joint Kcsolution of December 10, 

1970 (PubUc Law 91-541) have been exhausted and have 

not resulted in settlement of the dispute; and 

Whereas the Congress finds that emergency measures are essen- 

tial to security and continuity of transportation serS'ices by 

such carriers; and 

Whereas Emergency Board Numbered 178 (created by Execu- 

tive Orders 11558 and 11559, September 18, 1970) made 

its report to the President on November 9, 1970, which 

report has provided the basis for negotiation smce that time 

resulting in a settlement between the carriers and two unions 

that were original parties to this dispute, has been generally 

accepted by the carriers, and has been partially adopted by 

the wage increases lepslated by the Congress in the joint 

resolution of December 10, 1970; and 

Whereas it is possible that resolution of this dispute could be best 

assured through the free action of the parties, restricted only 

to the degree necessary to assure the protection of the health 

and safety of all sections of the Nation; and 

Whereas it is desirable to provide for alternative methods of 

resolution as an incentive to continued free collective bargain- 

ing: Therefore be it 

1 Resolved by the Senate and House of Represenfntwe^ 

2 of the  United States of America in  Congress assembled, 

3 That the President of the United States may invoke, effective 

4 March 1, 1971, or not later than seven days after the enact- 

5 ment of this resolution, whichever is later, either of the 
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1 following aUeniative procedures   (section 2, or section 3) 

2 but not both, for resolution of this dispute: 

3 SEC. 2. RECOMMKNDATIONS OF EMERGENCY BOABD.— 

^'i 

i 
1 
I 

4 (a) If the President chooses to invoke tlie procedures pro- i> 

5 vided in this section, no strike or lockout shall be permitted 1 

6 through the period of time granted the Special Railway                        J 

"^ Dispute Commission, established in subsection  (d)  of this 

8 section, for resolving the dispute and, further, the decision 

^ rendered by the Commission shall have the same effect (in- 

10 eluding the preclusion of resort to either strike or lockout) as 

11 though arrived at by agreement of the parties under the 

12 EaUway Labor Act (45 U.S.C. 151 et seq.). 

I'' (b) The following items are descriptive only of the 

1^ recommendations contained in the report of Emergency 

1^ Board Numbered 178, which the iSpe<;ial Railway Dispute 

1® Conmiission shall use as the basis for defining, formulating, 

1' and making effective a final resolution of the dispute as 

1® provided by subsection (e) of this section: Provided, That 

1^ the Commission in the exercise of its responsibility and au- 

^ thority under subsection (e) of this section shall not be 

^^ limited by the followmg descriptions but shall deal with each 

such recommendation in accordance with the discussion and 

analysis of the recommendation contained in the report of 

^ Einergcncj' Board Numbered 178. 

(1) An increase in the rate of pay, in addition to that 
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1 provided by Public Law 91-541, by 4 per centum effective 

2 April 1, 1971; by 5 per centum effective October 1, 1971; 

3 by 5 per centum effective April 1, 1972; and by 5 per 

4 centum effective October 1, 1972. 

5 (2) Elimination of "shift rules" granting premium pay 

6 for work performed on the day after a holiday notwithstand- 

7 ing the fact that the actual holiday falls on the employee's 

8 rest day.   (Applicable to agreements between BE AC and 

9 the respective carriers.) 

10 (3)  Establishment of a rule permitting the carrier to 

11 blank an employee's birthda}' holiday instead of paying pre- 

12 mium rates. (Applicable to agreements between BRAC and 

13 the respective carriers.) 

14 (4)   Extension of personal injury and liability group 

15 insurance to all employees traveling in off-track vehicles au- 

16 thorized by the carriers—amilar to the April 21,  1969, 

17 agreement with the Brotherhood of Eailroad Signalmen and 

18 carriers. (Applicable to agreements between BKAC and the 

19 respective carriers.) 

20 (5)   Establishment of a rule requiring yard crews to 

21 service old industries located between the switching limits 

22 and industries currently served by such crews. (Applicable 

23 to agreements between UTT7 and the respective carriers.) 

24 (6)  Establislmient of a rule modifying existing notice 

25 requirements for force reductiMis—similar to the 1969 Shop 

26 Craft Agreement. 
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1 (7) Establislunent of a rule prohibiting additional and 

2 separate compensation for using radio communication sys- 

3 terns.   (Applicable to agreements between UTU and the 

4 respective carriers.) 

5 (8) Establishing of a rule allowing the carriers to insti- 

6 tute interdivisional runs. (Ai)plicable to agreements between 

7 UTU and the respective carriers.) In defining, formulating, 

8 and making effective this rule pursuant to subsection (e) of 

9 section 2 of this resolution, the Commission shall also define, 

10 formulate, and make eflfective a modification of existing rules 

11 covering away-from-home expeosee. 

12 (9) Establishment of a rule allowing the carriers more 

13 flexibility in interchange operations.  (Applicable to agree- 

1* ments between UTU and the respective carriers.) 

1^ (10)   Establishment  of a rule  implementing certain 

1^ Presidential Railroad Commission findings combining road 

1' and yard service. (Applicable to agreements between UTU 

1° and the respective carriers.) 

1^ (11)  Establishment of a rule requirmg the merger of 

^ road and jurd seniority rosters.  (Applicable to agreements 

^ between UTU and the respective carriers.) 

^ (12) Establishment of a rule permittmg work assign- 

ments to be made interchangeably between clerks and teleg- 

raphers.   (Applicahle to agreements between BRAC and 

the respective carriers.) 
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1 (13)  Establishment of a rule permitting the carriers 

2 to assign other employees to assist a worker who otherwise 

3 may be required to work overtime.   (Applicable to agree- 

4 ments between BRAC and the respective carriers.) 

5 (14)  Establish a moratorium on issues relating to those 

6 disposed of in this round of bargaining. 

7 (c) (1)  The parties to the dispute for which Emer- 

8 gency Board Numbered 178 was originally established shall 

9 icreate, within three months of the effective date of this 

10 resolution, a standing commititee similar to the committ«! 

11 suggested by the Emergency Board, m order to effect a 

12 resolution of the issues which the Emergency Board recom- 

13 mended should be assigned to such a committee. At the 

14 conclusion of the three-month period, the parties shall notify 

15 the Secretary of Lubtu' wliether such a e^)mmittee has been 

16 established and of the action which it has taken. If the 

17 parties report that no couunittee has been established, the 

18 Secretary of Labor shall provide such assistance to the parties 

19 as he deems appropriate to provide for the effective imple- 

20 mentation of the recommendation. 

21 (2)  The following items are descriptive only of the 

22 issues the Emergency Board recommended be assigned to 

23 such standing committee: 

Si (A) The revision of replacement of the dual system 

25 of pay, including the carrier request for restoration of o 
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1 the mileage holddown and the elimination of arbitraries, 

2 and the union request for revision of car sale additives. 

3 (Applicable to agreements between UTU and  their 

4 respective carriers.) 

5 (B) The possibility of combining all yard and road 

6 service.  (Applicable to agreements between UTU and 

' their respective cajriers.) 

8 (C)  The elimination of hostler positions.   (Appli- 

9 cable to agreements between UTU and tiheir respective 

^^ carriers.) 

^1 (D)  Any nonoperating union nil^ otherwise not 

^- disposed of in the report of the Emergency Board. 

1'5 (d) There is hereby established a Special Railway Dis- 

^^ pute Commission consisting of two members appointed by 

15 the carriers, two members appointed by the unions, three 

1^ public members appointed jointly by the unions and the car- 

1^ riers who shaJl be selected within five days of the date of the 

•^® President's selection of this alternative procedure. If either 

1^ party fails to name any of its members to the Commission, or 

^ if they fail to mune the three public members, within the five- 

^1 day period, the Secretary of Labor shall name said member 

^ or members. One member shall be chosen by the Commission 

^ as chairman. The Commission shall make decisions on t*he 

* hash of a majority Y<Ae of the members. Members of the 

Comraissi' n shall receive compensation at a rate of up to the 
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1 per diom equivalent of the rate for a GrS-18 when engaged in 

2 the work of the Commission as prescribed by this section, 

3 including traveltimc, and shall be allowed travel expenses 

4 and per diem m lieu of subsistence as authorized by law (5 

5 U.8.C. 5703)  for persons in the Government ser\'ice em- 

6 ployed intermittently and receiving compensation on a per 

7 diem, when actually employed, basis. The National Mediation 

8 Board shall provide such services and facilities as may be 

9 necessary and appropriate in carrying out the purposes of this 

10 resolution. The Commission shall have the authority to hire 

11 experts and consultants, as provided in section 3 (d) (3) of 

12 this resolution. 

13 (e) (1)  The Commission shall have the authority and 

14 responsibility to define, formulate, and make effective all of 

15 the recommendations of the report of Emergency Board 178 

16 described in (b) above and no others, unless otherwise pro- 

17 vided in this resolution. The Conunission shall issue a final 

18 determination by May 1, 1971. 

19 (2)  The Commission shall hold hearings in the same 

20 manner as provided in section 3(e). The parties shall be 

21 afforded an opportunity to present their position on the defi- 

22 nition and formuladon of the Emergency Board's recom- 

23 mendations. 

24 (3)   The final determination by the Commission shall 

25 be binding on all parties and shall constitute a complete and 
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1 final disposition of all issues involved: Provided, however, 

2 That an agreement between the parties before May 1, 1971, 

3 on any recommendation shall relieve the Commission from 

^ farther consideration of that item and shall constitute a final 

5 disposition of the issue involved. 

6 (f)  Any party to the dispute aggrieved by the final 

7 determination of the Commission may obtfun review thereof 

8 in the same manner as provided for review of a panel de- 

^ dsion in section 3 (b)  (4) and (5) of this resolution. 

10 (g) This section shall take effect Immediately upon the 

1^ invocation of its procedures by the President and shall re- 

12 main in effect until such time as the Commission certifies 

13 to the President that it has completed its responsibilities 

14 or that a resolution of the dispute has been reached by the 

15 parties. 

16 (h)   The binding effect of the recommendations and 

17 the prohibition on strikes or lockouts required by this sec- 

18 tion shall expire on December 31, 1972: Provided, however, 

19 That the Commission may extend such date for such a pe- 

20 riod of time as it deems appropriate under such terms as it 

21 considers equitable, including the granting of a pay rate in- 

22 crease or increases, in addition to those described in sub- 

23 section  (b) (1)  of this section, on such dates and in such 

24 amounts as the Commission deems appropriate. Such time 

««-»71 O -71 - pt. I --» 
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1 extension and rate increase determination AaJl be binding 

2 on all parties as provided in subsection   (e) (3)   of this 

3 section. 

4 SEC. 3. SELECTIVE STBIKB LOCKOUT.—(a)   If the 

5 President chooses to invoke the procedures provided in this 

6 section, no strike or lockout shall be permitted except as an- 

7 thorized by an order of the Emergency Railway Dispute 

8 Panel (hereinafter referred to as Panel), established in sub- 

9 section (d) of this section. 

10 (b) When any party to this dispute intends to engage 

11 in a strike or lockout, it shall, by certified maU, notify the 

12 Secretary of Labor of such intention and send copies of the 

1-i notification to the other parties to the dispute. The Secre- 

1* taiy of Labor shall transmit such notifications to the Panel 

15 in the order in which they are received. 

16 (1)  Each notification shall state the intention of the 

17 party to engage in a total strike or lockout of an individual 

18 carrier fifteen days after the dehvery of the notification to 

19 the Panel. A separate notification shall be required in re- 

20 gard to each individual carrier. The notification shall state 

21 with particularity   (a)   the carrier to be struck or locked 

22 out, and (b) the existence of altemative rail, water, highway, 

23 to- air transportation services, or any combination thereof, 

24 which wll not endanger the health or safety of the Nation 

25 or any section tlicreof. 
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1 (2) The Panel shall determine, by order, after a hear- 

2 ing, whether the proposed total strike or lockout of a carrier 

3 shall be permitt€d as consistent with the health and safety 

4 of the Nation and all sections thereof and shall make such 

5 decisions and issue such orders as are necessary to carry out 

6 this responsibility. The Panel, in developing its order ap- 

^   proving any selective strike or lockout, shall make provision 

8 to insure that only the operations of the struck or locked 

9 out carrier shall be directly curtailed by such permitted 

10 action. The Panel shall, in making such a determination, 

11 take into account the cumulative effect of any of its prior 

12 orders permitting a strike or lockout. The Panel shall be 

l'* further authorized to consolidate notification proposals for 

" the purpose of conducting hearings, rendering decisions, and 

^ issuing orders. If the notifications of two or more parties deal 

^" with the same or related rail operations, in a way in which 

1'^ any one such notification could be Implemented, singly, 

^® without endangering health or safety, but not all of them 

^ could be so implemented, the Panel shall give preferred 

^   consideration to such notifications in the order in which 

they were received by the Secretary. 

(3) The Panel shall not approve any notification pro- 

posing a strike or lockout where the effect of the proposal 

would be to (1) deprive the Nation of the transport of ma- 

terial or personnel essential to the national defense, or (2) to 
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1 deprive any section of the Nation of the transportation serv- 

2 ices required to maintain the basic health or safety of that 

3 section: Provided, however. That mere inconvenience to a 

4 section of the Nation shall not be deemed a threat to its basic 

5 health or safety. 

6 (4)   The orders of the Panel shall be deemed final 

7 upon their issuance. Any party aggrieved by an order of 

8 the Panel may, within fifteen days after its issuance, obtain 

9 review of the order in the United States Court of Appeals 

10 for the District of Columbia. The decision of the court of 

11 appeals may be reviewed in the Supreme Court by writ of 

12 oertiorari or upon certification as provided for in section 

13 1254 (1) and (3), title 28, United States Code. The com- 

1"* mencement of proceedings under this subsection shall not, 

1^ unless ordered by the court, operate as a stay of the order 

K' of the Panel. 

1' (5) An order of the Panel shall be conclusive unless 

1^ found to be arbitrary or capricious. 

1^ (6) On notice to the parties, and following a hearing, 

20 the Panel may cancel an order authorizing a strike or lock- 

•^1 out as it deems necessary to effectuate the purposes of this 

^" Act. Such cancellations are subject to the provisions of sub- 

2^ sections (b)  (3), (4), and (6) of this section. 

•^'* (c) (1)  If a settlement is reached in this dispute by 

-^ any union with any one or more carriers, but less than all 
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1 carriers, such settlement or settlements shall be submitted 

2 to the National Railway Labor Conference by the union. 

3 The  National Railway  Labur Conference shall have  the 

4 option, for ten days from submission, of accepting any such 

5 settlement as a solution of the dispute for all member carriers 

6 represented by it; and that settlement shall be binding upon 

7 the union involved and the carriers represented by the Con- 

8 ference. 

9 (2) If the settlement submitted to the Conference pur- 

10 suant to paragraph   (1)  above is not accepted within the 

11 ten-day option period, each individual carrier shall be per- 

12 mitt«d ten additional days in which to individually accept 

13 the settlement, which acceptance shall be binding upon the 

14 union involved and the individual accepting caiTier. 

15 (3)  The provisions of this subsection shall be invoked 

16 only once for each union which is a party to this dispute 

1^7 and no authorized strike or lockout need be suspended prior 

18 to acceptance of a settlement. 

19 (d) (1) There is hereby established an Emergency Kail- 

20 way Dispute Panel consisting of two members appointed by 

21 the carriers, two members appointed by the unions, three 

22 public members appointed jointly by the unions and the 

23 carriers who shall be selected within five days of the date 

24 upon which the President invokes the procedures of this scc- 

^ tion 3. If either party fails to name any of its members to 
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1 the Coininission, or if they fail to naine the three public niem- 

2 here, within the five-day period, the Secretary of Labor shall 

3 name said member or members. One member of the Panel 

4 shall be selected as chainnan. The Panel shall make decisions 

5 based on a majority vote of the meml)ers. 

^ (2) Members of the Panel shall receive compensjvtion at 

^ a rate of up to the per diem equivalent of the rate for a (iS-18 

^ when engaged in the work of the Panel as prescribed by this 

9 section, including traveltime, and shall be allowed travel ex- 

10 penses and per diem in lieu of subsistence as authorized by 

11 law (5 U.S.C. 5703) for persons in the Government service 

12 employed mtermittently and receiving compensati<m on a 

13 per diem, when actually employed, basis. The National 

!•* Mediation Board shall provide such sei-vices and facilities as 

1'^ may be necessary and appropriat*- in carrying out the pur- 

1'' poses of this resolution. 

1'^ (3) For the purpose of carrying out its functions under 

1^ this section, the Panel is authorized to employ experts and 

19 consultants or organizations thereof as authorized by section 

20 3109 of title 5, United States Code, and aUow thera while 

21 away from their homes or regular places of business, travel 

22 expenses (including per diem in Ueu of subsistence) as aii- 

23 thorized by section 5703 (b) of title 5, United States Code, 

2* for persons in the Government service employed intermit- 

2^ tcntly, while so employed. 
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1 (e)  The following rules of procedure shall be applicable 

2 to the Panel's functions under this section: 

3 (1) NOTICE OF HEARING.—Upon receipt of notifica- 

4 tions the Panel shall promptly notify and inform the Govern- 

5 ment and all parties to the dispute of the time, place, and 

G nature of the hearings, and the matters to be covered therein. 

7 (2) HBABING TO BE PUBLIC—The Panel shall hold 

8 public hearings, unless it determines pri\'ate hearings are 

9 necessary in the interest of national security, or the parties 

10 and the Government agree to present their positions in writ- 

11 ing. The record made at such hearing shall include nil docu- 

12 ments, statements, exhibits, and briefs, which may be sub- 

13 mitt«d, together with the stenographic record. The Panel 

14 shall have authority to make whatever reasonable rules are 

15 necessary for the conduct of an orderly public hearing. The 

16 Panel may exclude persons other than the parties at any time 

17 when in its judgment the expeditious inquiry into the dispute 

18 so requires. 

19 (3) PARTICIPATION BY PANEL IX THE HEARING.—The 

20 Panel, or any member thereof, may, on its own initiative, at 

21 sucih hearing, call witnesses and introduce documentary or 

22 other evidence, and may participate in the examination of 

23 witnesses for the purpose of expediting the hearing or elicit- 

24 ing material facts. 

25 (4) PARTICIPATION BY PARTIES IN HEARING.-The 
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1 parties and the Government shall be given reasonable oppor- 

2 tunity:   (a)  to be present in person at every stage of the 

3 hearing;  (b)  to be represented adequately; (c) to present 

4 orally or otherwise any material evidence relevant to the 

5 issues; (d) to ask questions relating to the evidence of other 

6 parties or of a witness relating to evidence offered or state- 

7 ments made by the party or witness at the hearing, unless it 

8 is clear that the questions have no material bearing on the 

9 credibility of that party or witness or on the issues in the 

10 case; (e) to present to the Panel oral or written argimient on 

11 the issues. 

*2 (5) STENOGRAPHIC RECORDS.—An official stenographic 

13   record of the proceedings shall be made. A copy of the 

1*   record shall be available for inspection by the parties. 

1^ (6) RULES OF EVIDENCE.—The hearing may be con- 

^^ ducted informally. The receipt of evidence at the hearing 

1" need not be governed by the common law rules of evidence. 

^ (f) This section shall take effect immediately upon the 

^^ Invocation of its procedures by the President and shall remain 

in effect until such time as the Panel certifies to the Presi- 

dent that a resolution of the dispute has been reached by all 

of the parties. 

(g)   Any provision or interpretation of the Railway 
24 Unemployment Insurance Act (52 Stnt. 1094), as amended 
25 (4.5 IT.S.C. 351 et seq.), which provides that nn employee 
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1 covered by the provisions of that Act shall receive benefits 

2 while on strike is hereby suspended for the duration of any 

3 strike with regard to any employee who participates in any 

4 strike in the above described dispute. 

5 SEC. 4. During the period in which the Preadent may 

6 select an alternative pursuant to the provisions of this reso- 

7 lution, no strike or lockout shall be permitted. 

8 SEC. 5. Any strike, lockout or other concerted activity 

9 in violation of this resolution shall be subject to a penalty 

10 not to exceed $100,000. Each calendar day in which such 

11 a violation occurs shall be considered a separate violation. 

12 The Attorney General of the United States shall be author- 

13 ized to maintain any civil action necessary to obtain compli- 

14 ance with any provision of this resolution. 
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DEPABTMENT OF DEFENSE, 
OFFICE OF THE GENERAL COVSBEL, 

Wathington, B.C., March 15,1971. 
Hon. HABLEY O. STAQOEBS, 
Chairman, Committee on Interstate and Foreign Commerce 
V.8. Houge of Representatives, 
Washington, D.C. 

DEAB MB. CHAIBMAN : Reference is made to your request for the views of the 
Department of Defense with respect to H.K. 3595, 92d Congress, a bill "To 
amend the Railway Labor Act to avoid interruptions of railroad transportation 
that threaten national safety and health by reason of labor disputes, and for 
other purposes." 

The bill would amend Section 10 of the Railway Labor Act (45 U.S.C. 160) 
and basically would: (1) declare it unlawful for any carrier to lock out any 
craft or class of Its employees or to diminish its transportation services in con- 
sequence of a labor dispute unless caused to do so by a strilce; (2) i)ermlt 
with certain exceptions the carrier to act unilaterally to put into effect its pro- 
posals on rates of pay, rules, or working conditions following exhaustion of 
defined procedures; (3) enable the employees to engage in a selective strike 
of carriers following the exhaustion of defined procedures; and (4) provide 
that essential transportation requirements will be met regardless of any strike 
that may occur. 

Although H.R. 3595 would establish a basis for avoiding certain Interrup- 
tions to rail transportation, it does not provide the necessary framework for deal- 
ing with national emergency disputes for the entire transportation industry 
which includes railroads, airlines, longshoremen, and trucks. The discontinuation 
of any of these services could adversely affect the Department of Defense in 
accomplishing Its mission. 

The "Emergency Public Interest Protection Act", which was proposed to the 
Congress by the President and introduced as H.R. 3596, treats disputes which 
arise throughout the entire transportation industry. 

H.R. 3596 is, therefore, more responsive to the requirements of the Depart- 
ment of Defense. Accordingly, the Department of Defense urges enactment of 
"The Emergency PubUc Interest Protection Act." H.R. 3596, in lieu of H.R. 
3595. 

The Office of Management and Budget advises that, from the standpoint of the 
Administration's program, there is no objection to the presentation of this report 
and that the enactment of H.R. 3596 would be in accord with the program of 
the President. 

Sincerely, 
J. FBED BDZHABDT. 

DEPABTMENT OF DEFENSE, 
OFFICE OF THE GENERAL COUNSEL, 

Washington, B.C., March 15, 1971. 
Hon. HABLEY O. STAQOEBS, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. House of Representatives, 
Washington, B.C. 

DEAB MR. CHAIRMAN : Reference is made to your request for the views of the 
Department of Defense with respect to H.R. 3596, 92d Congress, a bill "To pro- 
vide more effective means for protecting the public interest in national emergency 
disputes Involving the transportation industry, and for other purposes." 

H.R 3596, the "Emergency Public Interest Protection Act of 1971," proposed 
to the Congres.s by the President early In 1970 and again this year, would pro- 
vide additional protection for the public interest in those labor disputes in the 
transportation Industry which imperil the national health or safety and for 
otlier purposes. The bill provides additional options to the President that care- 
fully balance the needs of the public and the rights of the parties to free collec- 
tive bargaining. More specifically, H.R. 3596 would give the President new au- 
thority to deal with national emergency disputes In the railroad, airline, mari- 
time, longshore, and trucking industries by establishing a framework for settling 
emergency transportation dlsjjutes In a reasonable and orderly fashion and with- 
out an unnecessary Impact upon the public. 

The Conunerclal transportation system provides direct and Indirect support 
to the Department of Defense In peacetime. In addition, contingent plans pro- 
vide for the use of our nation's transportation system during periods of emergen- 
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des; consequently, the Department of Defense would welcome the enactment of 
H.R. 3596 as a means to assure that adequate commercial transportation is 
available to meet the needs of national defense on a timely basis. 

The OfiBce of Management and Budget ad\i8es that the enactment of H.R. 
3596 would be in accord with the program of the President 

Sincerely, 
J. FBED BUZRABOT. 

DEPARTMENT OF DEFENSE, 
OFFICE OF THE GENERAL COUNSEL, 

WashiTigton, D.C., March IS, 1971. 
Hon. HABI£T O. STAOOEBB. 
Chairman, Committee on Interstate and Foreign Commerce, 
i'.S. House of Representatives, 
Washington, D.C. 

DEAR MR. CHAIRMAN : Reference is made to your request for the views of the 
Department of Defense with respect to H.R. 8385, 92d Congress, a bill "To amend 
the Railway Labor Act to provide more effective means for protecting the public 
interest in national emergency disputes involving the rail and airline transporta- 
tion industries, and for other purposes." 

The purpose of H.R. 8385 is as stated in its title. More .specifically the bill 
would amend the Railway Labor Act by establishing certain procedures which 
can be invoked by the President to resolve labor disputes in the rail and airline 
industries while at the same time ensuring that there will be no disruption of 
essential transportation services. 

Although H.R. 8385 would establish a basis for avoiding certain interruptions 
to rail and airline transportation, it does not provide the neces-sary framework 
for dealing with national emergency disputes for the entire transportation indus- 
try which includes railroads, airlines, longshoremen, marine transiwrtation. and 
trucks. The discontinuation of any of these services could adversely affect the 
Department of Defense in accomplishing its mission. 

The "Emergency Public Interest Protection Act", which was projwsed by the 
President and introduced as H.R. 3596, treats disputes which arise throughout 
the entire transportation industry. H.R. 3596 is, therefore, more responsive to 
the requirements of the Department of Defense. Accordingly, the Department 
of Defense urges enactment of H.R. 3596, in lieu of H.R. 8385. 

The OflBce of Management and Budget advises that there is no objection to the 
presentation of this report for the consideration of the Committee and that the 
enactment of H.R 3596 would be in accord with the President's program. 

Sincerely, 
J. FRED BUZHABOT. 

DEPARTMENT OF DEFENSE, 
OFFICE or THE GENERAL CotrNSEL, 

Washington, D.C, July 22, 1911. 
Hon. HABLET O. STAOOEBS, 
Chairman, Committee on Interstate and Foreign Commerce, 
Souse of Representatives, 
Washington, D.C. 

DEAR MB. CHAIBMAN : Reference is made t» your request for the views of the 
Department of Defense with respect to H.R. 9088, 92d Congress, a bill "To 
amend the Railway I^bor Act to provide more effective means for protecting 
the public Interest Iq national emergency disputes involving the railroad and 
airline transportation Industries, and for other purposes." 

The purpose of H.R, 9088 is as stated in the introduction to the bill. More 
specifically the bill will amend the Railway Labor Act by establishing certain 
procedures which can be invoked by the President to resolve labor disputes in 
the rail and airline industries while at the same time ensuring that there will be 
no dlsrupticHi of essential transportation services. 

Although H.R. 9088 would establish a basis for avoiding certain interruptions 
to rail and airline transportation it does not provide the necessary framework 
for dealing with national emergency disputes for the entire transportation in- 
dustry which includes railroads, airlines, longshoremen, marine transportation, 
and trucks. The discontinuation of any of these services could adversely affect 
the Department of Defense in accomplishing its mission. 

The "Emergency Public Interest Protection Act", which was proposed to the 
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Congress by the President and Introduced as H.R. 3596, treats disputes which 
arise throughout the entire transportation industry. H.R. 3596 is,' therefore, 
more responsive to the requirements of the Department of Defense. Accordingly, 
the Department of Defense urges enactment of "The Emergency Public Interest 
Protection Act", H.R. 3506, in lieu of H.R. 9088. 

The OflBce of Management and Budget advises that, from the standpoint of the 
Administration's program, there i.s no objection to the presentation of this reiwrt 
for the consideration of the Committee and that the enactment of H.R. 3596 
would be in accord wih the program of the President. 

Sincerely, 
J. FRED BUZHABDT. 

DEPARTMENT or LABOB. 
OFFICE OF THE SECBETARY, 

Washington, D.C., March I, 1911. 
Hon. HABLBY O. STAOOERS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

DEL\B MB. CHAIRMAN : This is in response to your request for our views on 
H.R. a596, "Emergency Public Interest Protection Act of 1971," the Adminis- 
tration's bin, H.R. 901 (identical to H.R. 3596), H.R. 3595, a bill "To amend 
the Railway Labor Act to avoid interruptions of railroad transportation that 
threaten national safety and health by reason of labor disputes and for other 
purposes," and H.R. 2357, a bill to amend section 10 of the Railway Labor Act 
to settle emergency disputes. 

On February 3, 1971, President Nixon sent a message to Congress proposing 
enactment of the Emergency Public Interest Protection Act to prevent crippling 
strikes and lockouts in the transportation industry. The propo.sal had also been 
recommended to the 91st Congress by the President. 

In brief, it would repeal the emergency strike provisions of the Railway 
Labor Act and give the President tliree new options in dealing with such emer- 
gency disputes. If the strike were not settled in the 80-day cooling-off period, 
the President could select one of the following: 

1. Extend the cooling-off period for as long as 30 days. 
2. Empanel a board to determine the feasibility and Iwundaries  of a 

partial operation. 
3. Invoke final offer selection whereby a panel would select without altera- 

tion the most reasonable offer of the parties as a final and binding contract. 
H.R. 3595 on the other hand would provide a method for allowing selective 

strikes under the Railway Labor Act where they do not endanger national health 
or safety. This approach does not provide the President with the optlouK pro- 
vided by the Administration bill which are necessary for effectively resolving 
emergency disputes. 

H.R. 2357 would give the President a range of options to preclude a strike or 
lockout under the Railway Labor Act, including arbitration by a special board 
and seizure and oi)eratloii of the line. However, I prefer the carefully balanced 
options set forth in the Administration bill which would have the effect of main- 
taining pressure on the parties to arrive at their own agreement. 

I strongly support the proposal of the President and believe that it would 
establish a framework in which the pressures would exist for settling emergency 
transportation disputes in a reasonable and orderly fashion. 

The OflSce of Management and Budget advises that enactment of H.R. 3596 
would be in accord with the program of the President. 

Sincerely, 
J. D. HODGSON, Secretary of Labor. 

DEPARTMENT OF LABOB, 
OFFICE OF THE SECBETABT, 

Washington, D.C, July 20,1971. 
Hon. HARLET O. STAOOERS, 
Chairman, Committee on Interstate and Foreign Oommeroe, 
Bouse of Representatives, 
Washington, D.C. 

DEAR MB. CHAIBMAN : This is in response to your request for onr views on 
H.R. 8385, a bill "To amend the Railway Labor Act to provide more effective 
^eans for protecting the public interest in national emergency disputes Involving 
'^e railroad and airline transportation Industries." 



m 
This bill provides a mechanism for settlement of emergency disputes In the 

airline and railroad industry when a work stoppage "threatens substantially 
to interrupt interstate commerce to a degree such as to deprive any section of 
the country of esisentlal transportation." 

The mechanism would give the President three options, after a 60-day cooling- 
off period. The President could— 

(1) allow a selective strike, with the provision that transportation serv- 
ices that are essential to the national health or safety are provided; 

(2) exend the cooling-ofif period 30 days; 
(3) invoke flnal-ofter selection, whereby a panel would select without al- 

teration the most reasonable offer of the parties as a final and binding 
contract. 

Initially the President is required to use the selective strike unless it would 
endanger the health and safety of the nation. 

On February 3, 1971, President Nixon sent a message to Congress proposing 
enactment of the Emergency Public Interest Protection Act of 1971 (H.B. 3596) to 
prevent crippling strikes and lockouts In the transportation industry. The pro- 
posal had also been recommended to the Olst Congress by the President. 

In brief, it would repeal the emergency strike provisions of the Railway Labor 
Act and give the President three new options in dealing with such emergency 
disputes. If the strike were not settled in the 80-day cooling-oft period, the 
President could select one and only one of the following: 

(1) extend the cooling-ofF period for as long as 30 days; 
(2) empanel a board to determine the feasibility and boundaries of a 

partial operation; or 
(3) Invoke final offer selection, whereby a panel would select without 

alteration the most reasonable offer of the parties as a final and binding 
contract. 

The Administration's bill (H.R. 3596) also proposes to reform the Hallway 
Labor Act by providing a method for termination of contracts, as well as pro- 
viding a new procedure for settlement of grievances free from an unhealthy re- 
liance on the Federal Government. 

I strongly support the Administration's Emergency Disputes bill. 
H.R. 8385, although similar to the Administration bill in that it provides the 

President with alternatives to Invoke after a cooling-off period expires, differs 
in its approach to the problem and its scope. 

The Administration's bill has two major goals: to protect the health and 
safety of the nation from damaging work stoppages and to minimize Govern- 
mental intervention in transportation labor disputes. 

Consistent with this approach, the Administration bill builds on the basic 
framework of the Taft-Hartley Act, which authorizes the President to deal only 
with disputes that affect the national health and safety. H.R. 8385 inconwrates 
the broader provisions of the Railway Labor Act, which permits the President 
to Intervene in regional disputes. 

The Administration bill would apply to all transportation industries (truck- 
ing, maritime, longshore, railroads and airlines) : H.R. 8385 would cover only 
the airlines and railroads. Experience under both Taft-Hartley and the Railway 
Labor Act indicates emergency disputes in all transiwrtation industries may be 
troublesome and protracted. Our interdependent economy is vulnerable to any 
major interruption in the fiow of goods and, therefore, a work stoppage in any 
one of the transportation Industries could have a deleterious effect on the whole 
economy. 

Moreover, section 306 of H.R. 8385 contains some language .specifically ap- 
plicable only to railroads, .such as the reference to regional conference committees 
In 306(a). Under such limiting language the selective strike option would ap- 
parently not apply In the airline industry. 

The Administration bill provides for optltons which would serve, both in- 
dividually and collectively, to reduce the number of disputes reaching critical 
proportions and to permit flexible treatment of those disputes that iiersist. The 
philosophy of this aM>roach is to leave the parties uncertain as to what form 
Government Intervention might take, thus encouraging serious collective bar- 
gaining early in the di.spute. 

In contrast, H.R. 8385 .structures the options so that the President Is required 
to authorize "selective strikes" initially, unle.ss doing so would Immediately Im- 
peril the national health and safety. In effect this relegates the other options to 
a secondary position, and detracts from the basic purpose of the options, which is 
to create uncertainty as to the type of Government intervention. 
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We feel that H.R. 8385's provision for pyramiding of options—that is, permitting 
the President to use more than one option in an emergency situation—is not likely 
to promote prompt settlements. Such a course might actually exacerbate ten- 
sion between the parties and lessen the possibility ot their resolving the dispute 
between themselves. 

The Office of Management and Budget advises that there is no objection to the 
submission of this report and enactment of H.R. 3506 would be in accord with 
the program of the President. 

Sincerely, 
J. D. HoDosoN, Beeretary of Labor. 

NATIONAL MEDIATION BOABD, 
OFFICE OF THE CHAIBMAN, 

Washington, D.C., Starch 15, 1971. 
Hon. HARLEY O. STAGOERS, 
Chairman, Committee on Interstate and Foreign Commerce, Raghum House 

Office Building, Washington, D.C. 
DEAR MB. CHAIRMAN : On February 10, 1971 you referred to the Chairman of 

the National Mediation Board for a prompt report, a copy of H.R. 901, a bill 
introduced by Congressman Mayne, "To provide more efTective means for pro- 
tecting the public interest in national emergency disputes involving the trans- 
portation Industry, and for other pupix)ses." 

It is understood that this bill contains legislative recommendations submitted 
to Congress by the President on February 3,1971. 

Although the Board appreciates the opportunity to examine the substantive 
provisions of the above-mentioned omnibu.s bill, which in part repeals major 
provisions of the Railway Labor Act. we must respectively request the com- 
mittee's Indulgence and understanding in not commenting on said bill. It is pos- 
sible that various legislative propo.sals contained in H.R. 901 will be the subject 
of controversy between the parties in interest. Hence, It is imperative that this 
Agency, as a mediation board, maintain the strictest neutrality in such matters 
in order not to impair Us present usefulness. 

If your committee schedules any hearings on H.R. 901 or other related legisla- 
tion, the National Mediation Board will be pleased to present testimony con- 
cerning its functions under the Railway Labor Act as presently constituted with 
particular emphasis on the mediation activities of the Board. 

We trust that your committee will understand our po.sitlon as yon have in 
similar matters in the past. 

The Office of Management and Budget advises that it has no objection to the 
presentation of this report and that enactment of H.R. 901 would be in accord 
with the program of the President. 

Sincerely, 
GEOBOK S. IVES, Chairman. 

NATIONAL MEDIATION BOARD, 
OFFICE OP THE CHAIRMAN, 

Washington, D.C. March 15, 1971. 
Hon. HARLEV O. STAOOEBS, 
Chairman, Committee on Interstate and Foreign Commerce, House of Representa- 

tives, Rayhum House Office Building, Washington, D.C. 
DEAR MB. CHAIRMAN ; On February 16. 1971 you referred to the Chairman of 

the National Mediation Board for a prompt report, a copy of H.R. 2357, a bill 
Introduced by Congressman Pickle, "To amend se<'tion 10 of the Railway Labor 
Act to settle emergency transportation labor disputes." 

Although the Board appreciates the opportunity to examine the substantive 
provLsloiLs of the above-mentioned bill, which would revise a major provision of 
the R.nilway Labor Act, we mtist re.<5i)ectfully request the Committee's Indulgence 
and und'?rstanidlng in not commenting on said bill. It Is possible that the legisla- 
tive prop<>sals contained in H.R. 2357 will be the subject of controversy between 
the parties in interest. Hence, it is imperative that this agency, as a mediation 
board, maintain the strictest neutrality in such matters In order not to impair 
its present usefulness. 

If your conunittee .schedules hearings on H.R. 2357 and other related legislation, 
the National Mediation Board would be iiieased bo present testimony concerning 
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it« fanctions under the Railway Labor Act as presently constituted with particular 
empliasis on tbe mediation activities of the Board. 

We trust tiiat your Conunittee will understand our position as it has in similar 
matters in tbe past. 

The Office of Management and Budget advises that it has no objection to the 
presentation of this report from the standpoint of tne Administration's program. 

Sincerely, 
GBOROE S. IvEB, Chairman. 

NATIONAI, MEDIATION BOAKO, 
OFFICE OF THE CUAIRMAK, 

Wathinffton, B.C., March IS, 1971. 
Hon. HARLET O. STAOOEBS, 
Chairman, Committee on Interstate and Foreign Commerce, House of Repre- 

sentatives, Raybum House Offlce Building, Washington, D.C. 
DEAB MB. CHAIBMAN : On February 10, 1971, your referred to the Chairman of 

the National Mediation Board for a prompt report, a copy of H.R. 3595, a bill 
introduced by yourself and others, "To amend the Railway Labor Act to avoid in- 
terruptions of railroad transportation that tlireaten national safety and health 
by reason of labor disputes, and for other purjwses." 

We must respectfully request the Committee's indulgence and understanding 
in not commenting on said bill. It is possible that various legislative proposals 
contained in H.R. 3595 will be the subject of controversy between the parties in 
interest. Hence, it is imperative that this agency, as a mediation board, main- 
tain the strictest neutrality In such matters in order not to impair its present 
usefulness. 

If your committee schedules hearings on H.R. 3595 and other related legisla- 
tion, the National Mediation Board would be pleased to present testimony 
concerning its functions imder the Railway Labor Act, as presently constituted, 
with particular emphasis on the mediation activities of the Board. 

W'e trust that your committee will understand our position as you have in 
similar matters in the past. 

The Office of Management and Budget advises that It has no objection to the 
presentation of this report from the standpoint of the Administration's program. 

Sincerely, 
OBQBOE 8. IvES, Chairman. 

NATIONAL MEDIATION BOABO, 
OFFICE OF THE CHAIBMAN, 

Washington, D.C, March 15, 1971. 
Hon. HABLEY O. STAOOBBS, 
Chairman, Committee on Interstate and Foreign Commerce, 
Kaybum House Office Building, 
Washington, D.C. 

DEAB MR. CHAIBMAN : On February 16, 1971 you referred to the Chairman of 
the National Mediation Board for a prompt report, a copy of H.R. 3596, a bill 
Introduced by yourself and Congressman Springer, "To provide more effective 
means for protecting the public Interest In national emergency disputes Involving 
the transportation industry, and for other purposes." 

It is understood that this bill contains legislative recommendations submitted 
to Congress by the President on February 3, 1971. 

Although the Board appreciates the opportunity to examine the substantive 
provl.sions of the above-mentioned omnibus bUl, which in pert repeals major pro- 
visions of the Railway Labor Act, we must respectively request the committee's 
Indulgence and understanding in not commenting on said bill. It is possible that 
various legislative proposals contained In H.R. 3.596 will .be the subject of con- 
troversy between the parties In Interest Hence, it Is Imperative that this Agency, 
as a mediation board, maintain the strictest neutrality in audh matters In order 
not to Impair its present usefulness. 

If your committee schedules any hearings on H.R, 3596 or other related legis- 
lation, the National Mediation Board will be pleased to present testimony con- 
cerning its functions under the Railway I^abor Act as presently constituted with 
particular emphasis on the mediation activities of the Board. 

We trust that your committee will understand our position as you have ir 
xlmllar matters In the [last. 
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The OflSce of Management and Budget advisers th«t It has no objection to the 
presentation of this report and that enactment of H.R. 3596 would be in accord 
with the program of the President. 

Sincerely, 
GEOBOE S. IVE8, Chairman. 

NATIONAL MEDIATION BOABD, 
OFFICE OF THE CHAIRMAN, 

WMhington, B.C., March 15,1971. 
Hon. HAKLBY O. STAOOEBS, 
Chairman, Committee on Interftate and Foreign Commerce, 
Howie of Represetitativeg, Rayhum House Office Building, 
Washington, B.C. 

DEAR MR. CHAIRMAN : On March 8, 1971 you referred to the Chairman of the 
National Mediation Board for a prompt report, a copy of H.R. 5347, a blU In- 
troduced by Mr. Dingell, "To amend the Kailway Ijibor Act to establish a 
method for settling labor disputes in transportation Industries subject to that 
AoL" 

Although the Board appreciates the opportunity to examine the subatantlre 
provisions of the above-mentioned bill, we must respectfully request the Com- 
mittee's Indulgence and under.standlng In not commenting on said MIL It Is 
possible that the legislative proposals contained in H.R. 5347 will be the sub- 
ject of controversy Iwtween the parties in interest. Hence, H is imperative that 
this agency, as a mediation board, maintain the strictest neutrality in such 
matters in order not to imt>alr Its present usefulness. 

If your committee schedules hearings on H.R. 5347 and other related legis- 
lation, the National Mediation Board would be pleased to present testimony 
concerning its functions under the Railway Labor Act as presently constituted 
with particular emphasis on the mediation activities on the Board. 

We trust that your Committee will understand our position as it has in similar 
matters in the past. 

The OfBce of Management and Budget advises that it has no objeotlon to 
the presentation of this report from the standpoint of the Administration's 
program. 

Sincerely, 
GEOBOE 8. IVES, Chairman. 

NATIONAL MEDIATION BOARD, 
OFFICE OF THE CHAIRMAN, 

Washington, D.C., May 27,1971. 
Hon. HARLEY O. STAOOERS, 
Chairman, Committee on Interntate and Foreign Commerce, 
House of Representatives, Raybum Bouse Office Building, 
Washington, D.C. 

DEAR MR. CHAIRMAN : On May 17, 1971 you referred to the Chalnnan of the 
National Mediation Board for a prompt report, a copy of H.R. 8385, a bill 
introduced by Congressman Harvey, "To amend the Railway Labor Act to pro- 
vide more effective means for protecting the i>ul>Ilc Interest In national emergenqr 
disputes Involving the railroad and airline transportation industries, and for 
other purposes." 

Although the Board appreciates the opportunity to examine the eubetantive 
provisions of the above-mentioned bill, we must respectfully request the Com- 
mittee's indulgence and understanding in not commenting on said blU. It is 
possible that the legislative proposals contained in H.R. 8385 will be the sub- 
ject of controversy between the parties in interest. Hende, it is imperative that 
this agency, as a mediation board, maintain the strictest neuitrality in such 
matters In order not to impair its present usefulness. We trust that your C-om- 
mittee will imderstand our position in this matter. 

The Office of Management and Budget advises that it has no objection to 
tlie presentation of this rei>ort from the standpoint of the Administration's 
pro^rram. 

Sincerely, 
GE(»OE S. IVES, Chairman. 
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NATIONAI, MEDIATION BOABD, 
OFFICE OF THE CHAIRMAN, 

Washington, B.C., March 17, 1971. 
Hon. HAKunr O. STAGOEBS, 
Chairman, Committee on Interstate and Foreign Commerce, House of Repre- 

sentatives, Rayhum House Office Building, Washington, D.C. 
DEAB MB. CHAIRMAN : On February 24, 1971 you referred to the Chairman of 

the National Mediation Board for a prompt report, a copy of House Joint Reeo- 
Intion 364, a bill Introduced by yourself and Mr. Springer, by request, "To provide 
alternate procedures to facilitate the settlement of the labor dispute between 
certain carriers by railroad and certain of their employees." 

Although (he Board appreciates the opportunity to examine the substantive 
provisions of the above-mentioned joint resolution, we must respectfully request 
the Committee's Indulgence and understanding in not commenting on said joint 
resolution. It is pos.sible that the legislative proposals contained in H.J. Res. 364 
will be the subject of controversy between the parties in interest. Hence, it is 
imi>erative that this agency, as a mediation board, maintain the strictest neu- 
trality In such matters in order not to impair its present usefulness. 

If your committee schedules hearings on H.J. Res. 364 and other related legis- 
lation, the National Mediation Board would be pleased to present testimony con- 
cerning its functions under the Railway Labor Act as presently constituted with 
iwrtlcular emphasis on the mediation activities of the Board. 

We trust that your committee will understand our portion as it has in similar 
matters In the past. 

The Office of Management and Budget advises that it has no objection to the 
presentation of this report from the standiwint of the Administration's program. 

Sincerely, 
GEORGE S. IVES, Chairman. 

EXECUTIVE OFFICE OF THE PRESIDENT, 
OFFICE OF MANAOiaiENT AND BUDGET, 

Washington, B.C., March 15, 1971. 
Hon. HARLEY O. STAGGERS. 
Chairman, Committee on Interstate and Foreign Commerce, House of Repre- 

sentatives, Raybum House Office Building, Washington, B.C. 
DEAR MB. CHAIIUCAN :   This Is in response to your requests for the views of 

this Office on H.R. 901, the "Emergency Public Interest ProtecOon Act of 1971," 
and H.R. 3506, the "EJmergency Public Interest Protection Act of 1971." 

H.R. 3596 Is legislation recommended by the President in his mes.sage of 
February 3, 1971. In that message., the President outlined the need to prevent 
crippling strikes and lockouts in the transiwrtatlon industry. The President 
stated: 

"The legislation I propose today would establish a framework for settling 
emergency transportation disputes In a reasonable and orderly fashion, fair to 
the parties and without the shattering impact on the public of a transportation 
shutdown. I urge that ... we not wait for the next emergency, but rather join 
together In acting . . . now." 

H.R. 901 is identical to H.R. 3506. 
Accordingly, we strongly recommend enactment of H.R. 3506 or H.R. 901. 

Enactment of either of these bills would be in accord with the program of the 
President 

Sincerely, 
WHJ-RED H. ROMMEL, 

Assistant Director for Legislative Reference. 

EXECUTIVE OFFICE OF THE PRESIDENT, 
OFFICE OF MANAGEMENT AND BUDGET, 

Washington, B.C., March 15, 1971. 
Hon. HABLET O. STAGGERS, 
Chairman, Committee on Interstate and Foreign Commerce, House of Repre- 

sentatives, Raybum House Office Building, Washington, B.C. 
DEAR MR. CHAIRMAN : This is in response to your request of February 16, 1971, 

for the views of this Office on H.R. 2357, a bill "To amend section 10 of the 
Railway Labor Act to settle emergency transportation labor disputes." 

In its report on H.R. 2357, the Department of Labor indicates that although 
the bill would give the President a range of options to preclude a strike or loc^ 

6e-871 O—71—pt. 1—10 
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under the Railway Labor Act, the Department prefers the carefully balanced 
options set forth in the Administration's bill, H.R. 3596, the "Emergency Public 
Interest Protection Act of 1971," which would have the effect of maintaining 
pressure on the parties to arrive at their own agreement. 

Accordingly,  we recommend the enactment of H.R. 3596 or identical bills 
H.R. 901 and H.R. 4116, rather than H.R. 2357. 

Sincerely, 
WILFRED H. ROMMEL, 

Atsittant Director for Legiilative Referettee. 

£!xECUTivi: OFFICE OF THE PBESIDENT, 
OFFICE OF MAKAGEMEKT AND BITDOET, 

Washington, D.C^ March 15, 1971. 
Hon. HABUET O. STAOOEBS, 
Chairman, Committee on Interttate and Foreign Commerce, House of Repre- 

sentative*, Raybum House Office Building, Washington, D.C. 
DEAB MB. CHAIRMAN : This is in response to your request of February 10, 19Ti, 

for the views of this Office on H.R. 3595, a blU "To amend the Railway Labor Act 
to avoid interruptions of railroad transiwrtation tliat threaten national safety 
and health by reason of labor disputes, and for other puri>oees." 

In his message of February 3, 1971, the President recommended legislation 
to prevent crippling strikes and lockouts in the transportation industry. That 
proposal has been introduced as H.R. 3596, the "Emergency Public Interest 
Protection Act of 1971." As the Department of Labor indicates in its reix>rt on 
H.R. 3596, that bill does not provide the President with the options provided by 
the Administration bill, H.R. 3596, which are necessary tor efTective resolution 
of emergency disputes. 

We concur in the views expressed by the Department of Labor on H.R. 3596 
and, accordingly, recommend enactment of H.R. 3596 rather than H.R. 3585. 
Enactment of H.R. 355)6 would be in accord with the program of the President 

sin«»rely, 
WILFRED H. ROMMEL, 

Assistant Director for Legislative Reference. 

EXECUTIVE OFFICE OF THE PRESIDENT, 
OFFICE OF MANAGEMENT AND BUDGET, 

Washington, D.C, March SI, 1971. 
Hon. HABLET O. STAOOISS, 
Chairman, Committee on Interstate and Foreign Commerce, House of Representa- 

tives, Raybum House Office Building, Washington, D.C. 
DEAR MB. CHAIBMAN : This is in response to your request of March 8, 1971, 

for the views of this Office on H.R- 5347, a bill "To amend the Railway Labor Act 
to establish a method for settling labor disputes in transportation industries 
subject to that Act" 

In his message of February 3, 1971, the President recommended legislation to 
prevent crippling strikes and lockouts in the transportation Industry. Draft 
legislation—the "Emergency Public Interest Protection Act of 1971"—was sub- 
mlt'de by the Dcawrtment of Labor and has been Introduced as H.R. 3596. 

Accordingly, we recommend enactment of H.R. 3596 rather than H.R. 5347. En- 
actment of H.R. 3596 would be in accord with the program of the President. 

Sincerely, 
Wiij-RED H. ROMMEL, 

Assistant Director for Legislativ Reference. 

EiXECUTivE OFFICE OF THE PRESIDENT, 
OFFICE OF MANAGEMENT AND BUDGET, 

Washington, D.C, August 2,1971. 
Hon. HABLET O. STAOOEBS, 
Chairman, Committee on Interstate and Foreign Comtnerce, House of Representa- 

tives, Raybum House Office Building, Washington, D.C. 
DEAR MB. CHAIRMAN : This is in response to your request of May 17, 1971 for 

the views of this Office on H.R 8385, a bill "To amend the Railway Labor Act 
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to provide more effective means for protecting the public interest in national 
emergency disputes involving the railroad and airline transportation industries." 

In its report to your Ck>mmittee on H.R. 8385, the Department of Labor discusses 
its reasons for strongly supporting the enactment of H.R. 3596, the Administra- 
tion's Emergency Public Interest Protection Act. 

We concur in the views expressed in the report of the Department of Labor and, 
accordingly, recommend favorable action on H.R. 35S6, enactment of which would 
be in accord with the President's program. 

Sincere, 
WILFRED H. ROUMEL, 

Assittant Director for Legitlative Referenoe. 

DEPABTMENT OF TRANBPOETATION, 
OFFICE OF THE S^ECBETABY, 

Washington, D.C, June J8,1971. 
Hon. HABLEY O. STAGGERS, 
Chairman, Committee on Interstate and Foreign Commerce, U.S. Bouse of Rep- 

resentatives, Washington, D.C. 
DEAB MR. CHAIBMAN : This is in reply to your request for the views of this 

Department with regard to H.R. 3595, a bill "To amend the Railway Labor Act to 
avoid interruptions of railroad transportation that tlireaten national safety and 
health by reason of labor disputes, and for other purposes," 

and H.R. 3596, a bill "To provide more effective means for protecting the pub- 
lic interest in national emergency disputes involving the transiKtrtation indus- 
try, and for other puri>o8es." 

H.R. 3596 would, amoing other things, amend the Labor-Management Rela- 
tions Act to permit selective strikes against interstate-railroads under certain 
circumstances. We prefer the provision for selective strilies included in H.R. 
3596, for reasons set out below. 

Subsection (b) of H.R. 3595 would prohibit defensive lockouts by a railroad 
unless that railroad was, in fact, struck by its employees. The subsection seems 
to alter the balance of power in the collective bargaining process in favor of 
the employees. 

Subsection (c) of the amended Act would permit a railroad to change pay 
rates, rules, and working conditions after the procedures of the Act had been 
exhausted. However, this right Is available only if these changes were not In 
anticipation of or In response to a labor proposal on the same subject and If the 
railroad had not been struck at the time the changes were instituted. As a union 
may strike as soon as the procedures of the Act are exhausted, this right appears 
to be Illusory. 

Subsection (d) would pennit selective strikes again.st not more than three 
railroads In any ICC region where the aggregate revenue ton miles of such rail- 
roads in the previous calendar year did not exceed 40% of the aggregate revenue 
ton miles of all railroads In that region. This subsection would need to be clari- 
fied to ensure the protection of public health, welfare and safety. 

Subsection (e) of tlie amended Act would i>ermlt provision of essential rail 
services by the Secretary of Transportation during a strike. The subsection thus 
provides for a form of partial operation. While, as a matter of principle, we 
approve of vesting sufficient power in the Secretary of Transportation to assure 
the protection of the national interest during national transportation disputes, 
we prefer the mechanism for partial oiM^rations Included In Title I, section 218, 
of H.R. 3596, which we discuss below. 

We strongly favor the provisions of H.R. 3596. This legislation was submitted 
at the request of the Administration. As the I'resident stated on February 3, 1971: 

"Early in 1970, I proposed to the Congress a new approach for dealing with 
national emergency labor disputes In the transportation Industry. The proposal 
was based on my belief that existing law did not provide adequate remedies for 
settling such disputes, and thus failed to protect the national Interest. 

"Today, I am again recommending that proposal, the Emergency Public Inter- 
est Protection Act. Events since the bill's first intrtnluctlon have made its en- 
actment even more urgent. I am hopeful that the Congress will give the pro- 
posal Its prompt and favorable consideration—before there Is another crisis in 
the transportation industry." 

The bill provides additional options to the President designed to balance the 
needs of the public and the rights of free collective bargaining. 
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The bill also amends the Railway Labor Act to promote greater utilization of 
private collective bargaining procedures rattier than reliance upon governmental 
Intervention. In addition, the bill provides for a Special Industries Commission 
to study labor relations in those industries which are particularly vulnerable to 
national emergency disputes and make recommendations concerning such indus- 
tries. Finally, the bill contains a Title IV which has several miscellaneous pro- 
visions having an imiwrtant effect on the railroad industry. 

Perhaps the most significant part of the bill Is Title I, which amends the 
Labor Management Relations Act H.R. 3596 would not change the existing 
national emergency dispute provisions of Title II of the Labor-Management 
Relations Act as they apply to industries other than Transportation. However, 
it would make the national emergency provisions of the Labor-Management 
Relatl(»is Act applicable to all transportation industries, by repealing the emer- 
gency procedures of the Railway Labor Act and bringing the railroads and 
airlines under the basic emergency provisions now applicable to other Industries. 

In recognition of the special nature of the transportation industries, the 
President would be empowered to use, in addition to the basic emergency dispute 
provisions of the Labor-Management Relations Act, one of the three new options 
for dealing with national emergency disputes In the transportaton Industries, 
These optional procedures could be used If a national emergency transiwrtation 
dispute was stil unresolved after the expiration of the 80-day coollng-off period 
provided for in the Labor-Management Relations Act. Because of the potential 
impact of these options, the basic 80-day Injunction would have to be issued 
by a three judge court in the case of national emergency disputes In the trans- 
portation Industries. Transportation is defined to include railroads, airlines, 
maritime (including longshore), and trucking. 

The President would be empowered to choose any one of these new procedure©— 
but If the one chosen does not result In the resolution of the dispute, the pro- 
visions in current law for a report to the Congress would remain in effect. The 
three alternatives are essentially as follows: 

I. Extension of the CooUng-off Period: On occasion when a dispute may be 
readily resolved by the parties by a mere extension of the coollng-off period, 
the President would be authorized to extend the period, with continued bargain- 
ing between the parties for a period of up to thirty days. 

II. Partial Operationt: Even when the shutdown of an entire Industry Imperils 
the national health and safety. It may be possible to make an acceptable accom- 
modation between the right to strike or lockout and the national good. Such an 
accommodation could rest in arranging for operation of only an essential part 
of the Industry or by requiring production or service only to a critical class 
of customers. 

It would be unwise and difficult to attempt the diversion of an Industry Into 
essential and nonessential components in the critical period preceding the issuance 
of an injunction. But if the parties do not reach agreement in the 80-day 
coollng-off period, partial operation deserves consideration and H.R. 3596 would 
authorize the President, as one of his options, to appoint a special board and 
direct them to review the feasibility of partial operations. Any party or any 
member of the board could present to the board a plan defining the strike or 
lockout action that would be consistent with the pubUc Interest, The board, after 
appropriate hearings In which the government would be a party to protect the 
public interest, could adopt or modify the plan. Before approving the plan, the 
board would also have to find that the partial strike or lockout Is sufficiently 
extensive to encourage resolution of the dispute; in other words, that sufficient 
economic pressure will remain on both sides to encourage an early resolution. 

The board's decision must be made within 30 days and during that period the 
status quo must be maintained. Partial operation pursuant to the board's 
decision would be limited to a maximum of 6 months. 

III. Final Offer Selection: As one of the President's options following the 
eighty-day coollng-off period, the parties would be required to submit their 
final proposals for full resolution of the controversy. The parties would be 
given three days In which to submit two final offers. If any party failed to sulv 
mlt a final offer or offers, the last offer made during bargaining would be 
deemed its final offer. 

As a first step following this submission, to the Secretary of Labor, the parties 
would be required to meet and bargain for five days with or without mediation 
by the Secretary. 

As a second step, the parties would be given an opportunity to select a panel 
to act as "Final Offer Selector." If the parties were unable to select the panel. 
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a panel composed of three neutral members would be appointed by the President 
The i>anel would hold hearings and determine which of the final offers constituted 
the final and binding resolution of the issues. In reaching its determination, 
the panel could not choose any settlement other than those represented by the 
final offers. The panel's function would be limited to choosing the more reason- 
able of the final ofters. The bill specifies the criteria to be used by the panel 
in reaching its decision. 

The effect of this procedure would be to encourage the parties to arrive at a 
settlement in negotiations. Should negotiations fail, it would insure that in the 
cour.se of a dispute the parties would draw closer together rather than pull 
further apart. The panel's choice would become the contract between the parties. 

This option has the virtue of providing finality, yet it avoids those aspects of 
compulsory arbitration which are inconsistent with free collective bargaining. 

Title II of the Bill sets out a number of amendmenta to the Railway Labor Act 
designed to remedy what is felt to be undue reliance on governmental interven- 
tion in resolving dispute* between uiaimgement and labor. H.R. 3596 has two basic 
thrusts, the first aimed afc overhauling grievance procedures, the second designed 
to  improve  procedures for  negotiating  new  agreements. 

Grievance procedures would be improved »mder this title by the phasing out, 
over a two-year period, of the National Railroad Adjustment Board and the sys- 
tem and regional adjustment boards currently used to resolve airline labor dis- 
putes. Instead, the parties would be encouraged to prox-ide, in their collective bar- 
gaining agreement, for grievance machinery terminating in final and binding 
artjitration, together with provisions for no-strike and no-lockout clauses. Until 
such time as the collective bargaining agreements contain such provisions, "minor 
disputes" would be resolved by private arbitration with the arbitrator selected 
by the parties on the basis of consent or eliminaition of alternates until one arbi- 
trator  remains. 

Negotiation of new agreements would be improved by lessening the parties' 
dependence on governmental intervention in major disi)utes. Title II changes the 
present notice of contract modifloation or termination provisions in the Railway 
Labor Act so as to direct the railroad and airline industries to the form of contract 
reopening existing in industries subject to the Toft-Hartly Act. Thus, the parties 
would have to serve written notice of proposed contract changes on each other 
at least 60 days prior to the contract expiration date. At the expiration of the con- 
tract or of 60 days, whichever is later, the parties would be free to resort to 
self-help. 

Title II would also amend the Railway Labor Act so that the mediation duties 
of the National Mediation Board and its staff would be trasferred to the Federal 
Mediation and Conciliation Service in order to have all mediation responsibilities 
under one roof. The National Mediation Board would retain its function of deter- 
mining theh representatives of l>argaining units, but its name would be changed 
to the  Railroad and Airline  Representation  Board. 

These changes In the grievance and contract procedures will help avoid the de- 
lays and the deterrents to self-determination which now characterize present 
procedures. 

Title III of the bill estat>lisbes a "Special Industries Commission" to study labor 
relations in those industries which the Secretary of Labor has determined to be 
particularly vulnerable to disputes which have an esi)eclally adverse affect on the 
national health, safety or welfare. The Commission would undertake a two-year 
rtudy and would make recommendations to the President as to the best way to 
remedy the weaknesses In such industries. Section 302 specifically empowers the 
Commission to recommend legislation to bring other industries within the cov- 
erage of i>art B of Title II of the Ivabor Management Relations Act, as amended. 

Title IV of the bill provides for a number of significant "miscellaneous" provi- 
sloos. First, it would assure that collective bergaining agreements in air and 
rail industries would be enforceable in Federal courts. It would also make rep- 
resentatives suable In their capacity as such and would define the jurisdictions 
in which such representatives may be sued. 

The Norrls-La Ouardla Act would be made Inapplicable to any Judicial pro- 
ceeding brought under or to enforce the provisions of this Act. This would apply 
to tl>e provisions amending the Railway Labor Act as well as the Emergency Dis- 
putes provisions. 

The bill also repeals the provisions of the Railroad Unemployment Insurance 
Act that makes strikers eligible for benefits If the strike is not in violation of the 
Railway Labor Act or of the rules of the labor organization of which he is a mem- 
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ber. Thus, strikers In the railroad Industry will be disqualified from unemploy- 
ment Insurance benefits in accordance with the usual criteria in State eniiploy- 
ment insurance laws applicable to other Industries. 

This Department strongly supports H.R. 3596 and urges its prompt enactment 
For the reasons noted above, we are opposed to H.R. 3595. 

The Office of Management and Budget has advised that there is no objection 
from the standpoint of the Administration's program to the submission of this 
report for the Committee's consideration, and that enactment of H.R. 3596 would 
be in accordance with the Administration's program. 

Sincerely, 
J. THOMAS TIDD, 

Acting Qeneral CoutueU 

Mr. JARMAN. Our first witness this morning is our colleague on the 
Transportation and Aeronautics Subcommittee and tlie full Interstate 
and Foreign Commerce Committee, Congressman James Harvey, of 
Michigan. Mr. Harvey. 

STATEMENT OF HON. JAMES HARVEY, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MICHIGAN 

Mr. HARVEY. Thank you very much, Mr. Chairman. I feel very 
honored to come before my own committee and testify. In the years 
I have been in Congress, this is the first time that has happened, I 
might say, but I appreciate very much your scheduling me here this 
morning. 

I would first of all like to introduce my friend who is with me, Dr. 
Paul R. Swan. Dr. Swan is a native of Palo Alto, Calif. He is here in 
Washington on the congressional fellowship program of the American 
Political Science Association, and he has been a great help to me, work- 
ing with me and my staff on this problem that we face this morning. 

I would also, Mr. Chairman, at the outset, like to ask unanimous 
consent that my entire statement as I have presented it here this morn- 
ing be included in the record and that rather than read all of the list 
of 55 cosponsors, Republican and Democrat, who sponsored the several 
bills that I have introduced in this regard, that their names also be 
included in the record. 

Mr. JARMAN. Without objection, it will be done. 
Mr. HARVEY. Mr. Chairman, I am mindful of the committee's time. 

I don't wish to read my entire statement, but I would like to proceed 
through the first few pages of it and discuss the matter generally and 
then perhaps the solution I propose in that regard. 

Mr. Chairman, as a member of our distinguished committee, I have 
long been aware of the problem now being studied at these hearings. 
National railroad strikes have been recurring with all too familiar 
regularity since I first came to Congress, almost 11 years ago. Each 
time, to prevent economic hardship and to protect the public welfare. 
Congress has enacted temporary "11th hour" solutions; today, we are 
seeking to develop permanent legislation—a revision of law that will 
preclude ad hoc legislation by future Congresses. 

I believe sincerely that if Congress fails to act soon, then we who 
serve as Members had better "bone up" on how to run the railroads; 
as one of my friends said, we had better get out our caps and lanterns, 
because we are going to be in the railroad business. "Nationalization" 
used to be a dirty word. More and more thought, however, is being 
given to such Government action by both railway labor and manage- 
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ment as a result of the problems they face. I do not believe this is what 
our country wants or needs. I believe we in Congress have an obliga- 
tion to give our free enterprise system a chance to work—and, I might 
add, to give our collective bargaining system a chance to work. 

But these hearings are particularly timely, and the need for a 
permanent solution to protect the public is particularly obvious. The 
difference between the current, so-called selective strike by the United 
Transportation Union and a complete, national strike is almost im- 
possible to discern. Since the court rulings imposed no effective limits 
on selective strikes, about one-fourth of the revenue ton-mile capability 
of the southeastern rail region and one-sixth of the eastern rail region 
lias been struck. In the western region, the figure is now over one- 
third and will increase to one-half if the Atchison, Topeka & Santa 
Fe is struck, as threatened. 

While the strike is generally accepted as a basic right of the Ameri- 
can worker, it is clear that the "selective strike," as currently practiced, 
is little improvement over the national strikes which have occurred 
in the recent past in the railroad industry. What is needed—and what 
is provided m the legislation which my cosponsors and I propose 
today—is that the right to a selective strike be circumscribed with 
appropriate safeguards for the public interest. Both the burden of 
unlimited selective strikes and the threat of nationalization require 
that this Congress find a solution to rail industry disputes. 

It is predictable, Mr. Chairman, that testimony before this com- 
mittee will take two courses. Representatives and friends of organized 
labor will present arguments for unrestricted union action, such as 
we now are experiencing. The railroads, on the other hand, will seek 
legislation more favorable to their position. Clearly, we need a com- 
promise solution, one that addresses itself to the realities of a very 
complex situation. It must be an equitable solution and one that is 
favorable to the administration, for certainly they will have the bur- 
den of enforcing it. 

We need tJiis solution quickly. At present, the Nation is confronted 
with a strike involving one union in tlie railroad industry; on October 
1 of this year, the temporary legislation passed last May will expire, 
and I don't have to point out to you that then another union will 
be free to strike. 

In recent years, the outcomes of such rail strikes have been fairly 
predictable: The threat of a complete stoppage of rail transportation 
forces the President to turn the matter over to the Congress. There 
the substantive details of the individual dispute are settled, in whole 
or in port, in committee and on the floor of tne House and the Senate, 
the unions are required to resume their jobs, and the Nation's rail- 
roads again operate. 

This time, however, Mr. Chairman, the circumstances are somewhat 
different. The Supreme Court, by refusing to overturn a district court 
ruling, has affirmed the right of the railroad unions to strike selec- 
tively. As we all know, since national bargaining between the union 
and all of the carriers has broken down and all provisions of the Rail- 
way I^bor Act have been exhausted, the United Transportation Union 
has now elected to strike four of those carriers, threatens to strike six 
more this Friday, and another five on August 6. It is no longer re- 
quired, however, to shut down all of the Nation's carriers simultane- 
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ously. The presumption here was that, since a major part of the rail 
transportation system would still be operating, there would be no na- 
tional emergency and no need to involve the Congress in order to term- 
inate the strike. Eventually, a settlement arrived at between the dis- 
puting parties themselves would presumably bring the selective strike 
to an end. 

There is much to be said for this approach to settlement of rail in- 
dustry labor disputes, particularly if current labor-management pro- 
cedures and precedents in other industries arc used as the norm and if 
proper safeguards are applied. It has been the advent of national bar- 
gaining and a presumption that all carriers had to be struck, together 
with a public antipathy to such nationwide strikes, that have led to 
the unique situation in which the rail industry finds itself. 

Any possible remedies, such as the judicial ruling for selective 
strikes, which will preserve the benefits of national bargaining with- 
out inducing the national strike/congressional settlement syndrome, 
should by allmeans be given serious consideration. 

I point out that the public interest, however, is still not met under 
the present new selective strike situation. I don't know if the mem- 
bers of the committee all have in front of them what I call the supple- 
ment to my statement, but I got this out late last night and early this 
morning. I will ask the clerk, if he will, to pass them out now. This 
sums up as best I can how the present strikes, the threatened ones on 
July 30, and threatened ones on August 6, affect the public interest. 

I point out that as of July 27, the Norfolk Western in the Eastern 
region of the country was struck, which accounted for 16 percent of the 
revenue ton-miles carried. 

The Southern Railway in the Southeastern region was struck, which 
accounted for 26 percent of the ton-miles carried; and the Union Pa- 
cific and Southern Pacific, both in the Western region, account for 30 
percent of the ton-miles carried. 

Now let us look forward for just a minute to July 30, and if UTU 
carries through with its threat at that time, these additional carriers 
will be added to the strike list: The Bessemer & Lake Erie, in the 
eastern region, would not add much, but nevertheless it would boost 
that cumulative percentage up to 17 percent of the load-carrying 
capacity that is struck. In the western region, however, the Atchison, 
Topeka & Santa Fe; Duluth, Missabe & Iron Bange; and Elgin, 
Joliet & Eastern Railway would boost the percentage of revenue ton- 
miles or load-carrying capacity that is stniclc up to -Hi percent. 

Then, Mr. Chainnan, I would ask the committee to look forward 
even further to August 6, a date which I am sure is in the minds of 
all members of the committee. It is also in the minds of all Members 
of Congress, because this is the date that the Speaker has scheduled 
for Congress to go into a recess, a much deserved recess, I would 
say. On this date, if the UTU carries through with its threat at that 
time for these additional selective strikes, then the Baltimore & Ohio 
Railway, Chesapeake & Ohio Railway, both in the eastern region, 
will be struck, and at that point the cumulated percentage of revenue/ 
ton-miles affected will be 43 percent of the eastern region. 

In the western region, Chicago, Rock Island & Pacific; Cliicago, 
Milwaukee, St. Paul & Pacific; and Missouri-Kansas-Texas will 
go on strike. According to the best figures I have, if these three shut 
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down on August 6, then the total percentage of revenue ton-miles af- 
fected in the western region will be 55 percent, which is truly an as- 
tounding figure. 

So we have this situation on August 6 if these additional lines are 
shut down, and if none of the other lines go back to work: That in the 
eastern region, 43 percent of the revenue ton-miles will be on strike; 
and in the southeastern region, 26 percent will be on strike; and in 
the western region, 55 percent will be on strike. 

I believe, without question, that this goes far beyond the limits of 
a selective strike. Further, I am particularly glad to see my chair- 
man here today because I wanted to say a word about the Staggers- 
Eckhardt bill in a few minuteSj but I would point out in that bill, which 
by and large represents the wishes of organized labor *itself, that they 
provide a 40-percent limit on the number of revenue ton-miles in any 
particular region of the country which can be struck, and in the bill 
that we suggest—the 55 cosponsors and myself—we provide a 20-per- 
cent limit in any particular region of the country that can be struck. 
The situation on August 11 will far exceed those limits of a selective 
strike as defined, even in tlie bill supported by labor. 

It is pretty obvious, Mr. Chairman, that tne economic impact on 
business and commerce, as well as the general disniption of puDlic af- 
fairs, is such that public opinion will not long permit the administra- 
tion and the Congress to stand idly by. 

In addition, under present law and judicial rulings, any selective 
strike is very apt to escalate to a full, nationwide strike. This could 
occur either as a result of careful move and countermove by the car- 
riers and union managements or uncontrollably through individual 
carrier lockouts or wildcat strikes as the situation deteriorates across 
the country. 

Now, it must be admitted that the concept of public interest is one 
which has never been and may never be satisfactorily defined. For ex- 
ample, a major auto manufacturing strike such as we recently experi- 
enced—and, I might say, keenly lelt in the State of Michigan-—or a 
shutdown of the steel industry may well be fundamentally more dis- 
ruptive of the country's well-being than would stopping the Nation's 
trains. Whether any one of these is to be considered a national emer- 
gency, however, depends on many factors, including the decisions of 
the Chief Executive, as well as the mood of the public. 

Consequently, we can never hope to see laws written which will 
specify exactly to what degree a union can strike or precisely when 
management is justified in a lockout. It may be that someday we will, 
in fact, proceed beyond today's acceptance of the strike and lockouts 
as tools of legitimized economic warfare in the settlement of ques- 
tions of working conditions. 

But until that new day dawns, we need somehow to find a balance be- 
tween three contending rights: That of the individual to work only 
under conditions acceptable to him; that of management to operate ite 
business in an efficient and profitable manner; and that of the public 
to be protected from undue disniption of its affairs due to conflicts 
between the first two rights. 

I believe that there are solutions to the problem. Certainly, the pres- 
ent law covering the railroad industry has not worked, as evidenced 
by the number of times, as our chairman mentioned in opening the 



144 

hearing here, that Congress has been required to intervene. And the 
recent interpretation of the riglit to strike selectively cannot be the 
final answer, since escalation to a national shutdown is higlily proba- 
ble, and may be occurring right now for that matter. 

What is needed is twofold: first, a revision of law which will re- 
store the incentive to the parties to undeitake serious collective bar- 
gaining and to reach settlements without, each time, resorting to Con- 
gress; second, a revision of law which will enable the President, if 
and when negotiations nevertheless have failed, to take administrative 
actions until a resolution of the conflict is achieved. 

With regard to this latter point, a key requirement is flexibility. 
Certainly, no one administrative procedure will be appropriate for 
all of the different situations and the wide variety of substantive is- 
sues which will arise in the future. The President must, therefore, be 
provided witli a variety of tools with which to work. And, if these 
tools are in fact sufficient, he must be given the power—indeed, he 
must be required—to use them judiciously but inexorably until the 
dispute at hand is settled. 

But this very flexibility, which is so necessary when finally needed, 
is also the key element in avoiding the need for its use in the fu^st place. 
For almost every knowledgeable observer agrees that it has been the 
certainty of governmental action which has, in the past, contributed 
most to the failure, of collective bargaining in the railroad industry. 
A situation is needed in which neither party can foresee that the Gov- 
ernment will intervene to their potential advantage. Then, and only 
then, can the usual procedures of collective bargaining move forward 
fruitfully. 

Mr. Cliairinan, several solutions have been pi"oposed to remedy the 
present, unfortunate situation. Several distinguished Members of the 
House, including yourself, have proposed solutions which are con- 
tained in the various bills now before this committee. 

I would like to say that I claim, as far as the bill I have introduced, 
no particular pride of authorship. I have not hesitated to steal what 1 
thought were the best parts of other bills that other Members had in- 
troduced, and for that reason I would like to take a minute to look at 
the charts we have up here. I have included tliem at the end of the 
statement as well, iust to point out what are the best and most salient 
points of some of the bills introduced. I have not covered all of the bills 
the chairman mentioned earlier, by any means. 

Let us take a look firet of all at tJie Railway Labor Act itself as we 
have it today. (See chart 1, p. 153.) If the labor-management bargain- 
ing conference over on the left, fails to solve a dispute, the National 
Mediation Board comes into play and is supposed to assert its best ef- 
orts to bring about an agreement. 

If the National Mediation Board fails to bring about an agreement 
and if the parties at that time refuse to submit the matter to arbitra- 
tion, then the parties are required to wait for 30 days and we keep the 
status quo. 

During this period of time, during this 30-dav wait, the President 
is emix)wered to create an emergency board and this is instructed to 
report back within 30 days. Everybody on this committee, I know, has 
had all sorts of experience and plenty of reading material from these 
emergency boards, because we have had many of them. 
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But after the report of the emergency board is received, there is an- 

other and final 30-day period to wajt; but I submit, Mr. Chainnau, 
that beyond that point, under present law, there is nothing. The parties 
are free to do whatever they want—i-esort to a strike, resort to a lock- 
out, whatever they want—and it is at this point in our history that we 
have had repeatedly the matter come by recommendation of the 
President to the Congress for a settlement. 

Now we will flip over to the administration bill, H.R. 3596. (See 
chart 2, p. 154.) I want to say a word here about the bill that the ad- 
ministration has submitted, some of its strong points as well as what 
I believe are its very weak points. By all means, this bill makes the 
greatest changes in our present situation and in the law, because under 
most of the other bills, the matter is handled under the Railway Labor 
Act. 

The administration bill would change this and would take the mat- 
ter out from under the Railway Labor Act and put it under the Taft- 
Hartley Act, so that we start out over here with the labor-management 
bargaining conference and then go into Federal Mediation and Con- 
ciliation hervice, similar to the Railway Labor Act, and then to a 
Presidential board of inquiry. Instead of making recommendations, 
I call to your attention tnat a Presidential board of inquiry, under 
Taft-Hartley, merely makes a finding of facts. 

Then we come to wliat every American, I am sure, is well aware 
of; that is the 80-day injunction period. 

Now, I think—and let me say, first of all, that the administration 
makes a mistake in abandoning the Railway Labor Act and going 
to Taft-Hartley. I say that because I think the railroads, airlines, 
trucklines, maritime industry, longshoremen themselves are all dif- 
ferent and all unique and all very separate problems. 

I think, from my own standpoint, that the Railway Labor Act lias 
served us well in the course of its history. I think it has built up a 
very valuable case history and that the parties who use it regularly 
know what the language of the act means. I think we would, as a 
Congress, do much better to continue the Railway Labor Act, which 
most of the bills do. If we can find the right formula to fairly and 
reasonably take care of the railroads and the airlines who are covered 
under the Railway Labor Act, we can then readily expand that formula 
to the trucking and maritime and other industries covered by Taft- 
Hartley. I think we should start small to try to solve that problem, 
which is the most pressing one, first. 

Let nie point out in reference to the administration bill, following 
the initial 80-day cooling-off period, they give three basic options. 
They start out with the first option as partial operation of the rail- 
roads. This option would have a committee within the Government 
decide how inuch each railroad should curtail its operation. I think 
it is a poor solution. I think it is too bureaucratic. 

More than that, I think it is a mistake to involve the Federal 
Government itself in the strike. I can't believe that any President 
in his right mind would e\er select partial operation of the railroads 
as an alternative, particularly if he knew that if it didn't work, he 
would have to come back to Congress. 

The final two alternatives, however, I want to say more about later, 
because we have adopted them in the bill we introduced. I refer to final- 
offer selection, and a 30-day cooling-off period. 



146 

The major limitation and major fault, I would say, Mr. Chairman, 
with the administration bill should be very clear to everybody on this 
committee. It is that the President, who is expected to solve this prob- 
lem and carry it out, is limited under the bill to selecting only one 
option. 

As I say, if partial operation does not work, he has to come back 
to Congress to solve the problem. If the 30-day cooling-off period does 
not work, he has to come back to Congress to solve the problem. The 
only end result he has is the final-offer selection, which is a very good 
one in my opinion. 

Now we will turn to the Stagger-s-Eckhardt bill. (See chart 3, p. 
154.) This is the bill, Mr. Chairman, that is supported most strongly 
by the railroad unions themselves. It quite simply modifies the Rail- 
way Labor Act. and the top half of the chart is the same as it was in 
the Railway Labor Act I just pointed out. 

But I would point out that when the 30-day period following the 
emergency board has been exhausted, the imions are free to strike 
either nationally or selectively. On the one hand, this provision of law 
for a national strike or a selective strike would certainly prohibit 
either the President or Congress from intervening, and the public 
interest would not be adequately protected. On the other hand, the right 
to strike, while in accord generally with practice in other industries, 
needs both balance and safegiiards. 

H.R. 3595, while permitting strikes, effectively removes from the 
carriers the balancing right to institute work rule changes, as they are 
doing, I might say, m the present strike, or to lock out. An essential 
requirement in any attempt to reduce strikes in the railroad industry 
and encourage the peaceful settlement of disputes is that a careful 
balance between the parties should be fashioned. 

It seems to me the main effect of this bill would be to place almost 
unlimited power in tlie hands of one party to the dispute, and, for this 
reason, I can't accept it. It is basically tlio situation we have today, and 
it is even stronger than that with less limits, vei-y frankly. 

I would like to say a word here about the next bill (chart 4. p. 155). 
and I have not included all of the bills by any means but we have taken 
features from each bill, and this is why I have included them. The bill 
that has been introduced by my colleague Jake Pickle is a very strong 
bill. Again, it modifies the Railway Labor Act, and I point out that 
the line across the top there on the chart, is pretty much the same, ex- 
cept when you come to the end, and then it authorizes an additional 
60-day cooling-off period. 

But the most important thing about Jake Pickle's bill and one of the 
best features of it, in my judgment, is that it permits the President to 
choose any option in whatever order he chooses. I strongly endorse 
this provision and have included it in the bill that my cosponsors and 
I have introduced. 

Mr. Pickle gives the President these basic three options—I hope my 
colleagues will pardon me if I tend to oversimplify it, and I don't 
mean, by any reference, to leave anything out, but basically these are 
the three options he gives the President: 

First is compulsory arbitration, and second is possession or seizure, 
and the third is the President to make recommendations to Congress 
for legislation. Now, as far as the compulsory arbitration is concerned, 
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I personally don't quarrel with it. It does not bother me too much, but 
I have a long enough memory, and I am sure the members of the com- 
mittee do, so thev can remember back a few years ago when we were 
talking about, I Believe, mediation to finality, a term that was coined 
by the Senator from Oregon, Mr. Morse. 

I can recall a debate on the House floor and the acrimony and the 
strong language that was used to the effect that this was compulsory 
arbitration. Republicans and Democrats alike would not buy a part 
of compulsory arbitration and didn't want it to have it foisted upon 
the workingman or upon management. 

I sav just as a realistic matter, it has been my opinion it would be 
difficult to get a bill with any compulsory arbitration in it. I say it to 
the chairman because it constitutes, I believe, much of the options of 
the management bill that he introduced by request. I think it would be 
difficult to get a bill of this nature out of this committee or out of 
Congress. 

The second alternative is possession or seizure. There again I speak 
for myself as a member of the subcommittee and full committee, but I 
j)ersonally believe this is too drastic a remedy. It is too strong a solu- 
tion to the problem, and it is too bureaucratic. Between the Bureauc- 
racy of the railroads and the bureaucracy of the Government, I can't 
believe that seizure is the sort of solution we ought to have. 

The third alternative consists of recommendations by the President 
to Congress for legislation. I think this is basically what we have been 
going through in past years and what we have been trying to get away 
from. What we are trying to do is to eliminate the Congress as a factor 
in this matter in having to solve these particular disputes. 

Now I will switch to the last bill that I want to say a word about. 
This is the bill I introduced and which the 55 cosponsors I mentioned 
have endorsed. (See chart 5, p. 1.55.) Again, it is under the Railway 
Jjabor Act and retains that act for the reasons I mentioned earlier. 

We use railway labor procedure, as you will see. through the labor- 
management bargaining conference, the National Mediation Board, 
and appointment of a Presidential emergency board. However, we then 
come to a 60-day wait, or 60-day period of delay. 

But then, after that point, we give the President three basic options 
which he can use in any sequence, except—and I point out "except"— 
that the first option is for selective strikes. We provide that a selective 
strike, with the limitations that we impose, must be permitted by the 
President unless it would imperil the national health and safety. 

In other words, Mr. Chairman, what we are trying to do is recognize 
the basic right to strike on the part of any American, the right to re- 
fuse to work under any conditions under which he does not want to 
work; but, nevertheless, we say that this right is not unlimited. There 
must be some safeguards. In our bill the safeguards are essentially 
that the unions could strike up to two carriers in any one of the three 
regions I mentioned earlier—the eastern, the western, or the south- 
eastern. They could strike up to two carriers in any one of these regions 
as long as the total effect was not more than 20 percent of the revenue 
ton-miles. 

Why 20 percent in contrast to 40 percent, which is in the Staggers- 
Ek;khardt bill ? I don't know, but several months ago when working on 
the bill, we concluded that 20 percent, as far as selective strike was 
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concerned, would be a lot safer fi^irc for a selective strike. Further, 
that when you got up to 40 percent or over that figure, you were getting 
into a national strike as well. 

We didn't have the benefit at that time of the experience that we 
are going through today. But, through the figures that I have pointed 
out to you earlier, I think you can see when you get up over 20 percent 
of the i-evenue ton-miles in any region you do ti-ead on some very dan- 
gerous ground. 

I would point out that we believe that these safeguards in the bill 
would prevent this selective strike from escalating into a national 
strike. In addition, I would point out that the transport of essential 
materials such as I read about recently, such as coal to the electric 
plants, could be required by the President. 

Our bill also requires that any settlement arrived at between the 
union and any struck carrier must be offered to all carriers who partici- 
pate. The purpose of this is to avoid any tendency to "whipsaw" by 
gaining successively better settlements from each carrier. 

The second option is the 30-day cooling-off period. This is similar to 
that in the administration bill. It is not just a delay but there are times. 
I don't have to point out to you, when the parties are close to settlina;, 
that the President might well order a 30-day cooling-off period witli 
the hopes they will settle. If they don't, he can go on to another remedy 
then. 

The third and final option is final-offer selection. I think, Mr. Chair- 
man, this is a very novel idea. It is one that the administration itself 
recognizes has not yet been tried. But it has great promise. 

We are all familiar with compulsory arbitration. What it does is 
drive the parties apart, because, knowing that an impartial board is 
going to eventually make a decision affectmg both of them, the parties 
tend to take as radical a position as possible. Final offer selection has 
a wonderful advantage in that it has a reverse effect. Instead of driving 
them apart, it forces the parties together to get the most reasonable 
offer possible so their offer may be selected. 

Just as in the administration bill, after the parties have done their 
best in bargaining, they are asked to put forward a final offer in the 
alternative and in secret, and a panel—either chosen by the parties or 
appointed by the President, will choose what is the most reasonable of 
all of the offers. 

We think that certainly other options can be included to give the 
President greater flexibility, but we do think that these give him a 
very good arsenal to begin with. 

Li particular, my friends, in closing, I would like to stress the 
sequential aspects of this particular bill, because it would permit the 
President to choose among the three options until a final solution is 
reached. This is all important. The administration must be given 
power to deal with labor disputes which threaten a nation, to deal with 
them fairly and deal with them firmly so that Congress does not have to 
be involved in each individual dispute and so that the public interest 
will always be protected. 

The legislation I sponsor embodies the three major points I just 
mentioned. It is contained in three separate bills, cosponsored by 55 
Members. I don't have to tell you that the broad support it has gained 
is very gratifying and, I think, significant. I think it indicates, Mr. 
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Chairman, that tliere is a very great depth of feeling in the House, a 
very great concern that this problem must be solved now. Now is the 
time that we as Congressmen are going to be called upon to do it. 

With that, I thank the chairman and committee members for their 
leniency in permitting me to make the statement. 

(Mr. Harvey's prepared statement and attacliments follow.) 

STATEMENT OF HON. JAMES HARVEY, A RBa>RE8E.NTATrvE IN CONORESB FBOM 
THE STATE OF MICHIGAN 

Mr. Chairman, as a member of our distinguished Committee, I have long been 
aware of the problem now being studied at these hearings. National railroad 
strikes have been recurring with all-too-familiar regularity since I first came 
to Oongress almost eleven years ago. Each time, to prevent economic hardship 
and to protect the public welfare. Congress has enacted temix)rary, eleventh- 
hour solutions; tx)day, we are seeking to develop permanent legislation—a revi- 
sion of law that will preclude ad hoc legislation by future Congresses. 

I believe sincerely that if Congress fails to act soon, then we who serve as 
Meml>ers had better "bone up" on how to run the railroads, because this Congress 
and future Congresses will be in the railroad business. "Nationalization" used 
to be a dirty word. More and more thought, however, Is being given to such 
Government action by both railway labor and management as a result of «he 
prob.ems they face. I do not believe this Is what our country wants or needs. I be- 
lieve we in Congress have an obligation to give our free enterprise system a chance 
to work. 

These bearings are particularly timely, and the need for a permanent solution 
to protect the public is particularly obvious. The difference l)etween tlie current, 
socalled selective strike by the United Transportation Union, and a complete 
national strike is almost imix>S8ible to discern. Since the court rulings imposed 
no effective limits on .selective strikes, about one-fourth of the revenue ton-mile 
capability of the Southeastern rail region and one-sixth of the EJastem rail 
region, has been struck. In the Western region the figure is now over one-third, 
and will increase to one-half if the Atchison, Topeka & Santa Fe is struck, as 
threatened. 

While the strike is generally accepted as a ba.slc right of the American worker, 
It is clear that the "selective strike," as currently practiced, Is little improvement 
over tile national strikes which have occurred in the recent past in the railroad 
Industry. What is needed—and what Is provided in the legislation which my co- 
sponsors and I propose today—^is that the right to a selective strike be circum- 
scribed with appropriate safeguards for the public interest Both the burden of 
unlimited selective strikes, and the threat of nationalization require that this 
Congress find a solution to rail industry disputes. 

It is predictable that testimony before this Committee will take two courses. 
Representatives and friends of organized labor will present arguments for un- 
restricted union action, such as we now are experiencing. The railroads, on the 
other hand, will seek legislation more favorable to their position. Clearly, we 
need a compromise solution, one that addresses itself to the realities of a very 
complejc situation. It must be an equitable solution ajid one that is favorable to 
the Administration, for they will have the burden of enforcing it. 

We need this solution quickly. At present, the nation is confronted with a 
strike involving one union in the railroad industry; on October 1st of this year, 
the temporary legislation passed last May will expire and another union will be 
free to strike. 

In recent years, the outcomes of such rail strikes have been fairly predictable: 
The threat of a complete stojjpage of rail transportation forces the President 
to turn the matter over to the Congress. There the substantive details of the 
individual dispute are settled, in whole or in part, in committee and on the 
Floor of the House and the Senate, the unions are required to resume their 
Jobs, and the nation's railroads again oiierate. 

This time, however, the circumstances are somewhat different. The Supreme 
Court, by refusing to overturn a district court ruling, has affirmed the right of 
the railroad unions to strike selectively. As we all know, since national bargain- 
ing between the union and all of the carriers has broken down, and all pro- 
visions of the Railway Labor Act have been exhausted, the United Transporta- 
tion Union has now elected to strike four of those carriers, threatens to strike 
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six more this Friday, and another five on August 6th. It is no ionger required, 
however, to shut down all of the nation's carriers simultaneously. The presump- 
tion here was that, since a major part of the rail transportation system would 
still be operating, there w-ould be no national emergency and no need to involve 
the Congress in order to terminate the strilce. Eventually, a settlement arrived 
at between the disputing parties themselves would presumably bring the selec- 
tive strike to an end. 

There is much to be said for this approach to settlement of rail industry labor 
disputes, iwrticularly if current labor-management procedures and precedents In 
other industries are used as the norm, and if proper safeguards are applied. It 
has been the advent of national bargaining and a presumption that all carriers 
had to be struck, together with a public antipathy to such nationwide strikes, 
that have led to the unique situation in which the rail industry finds itself. 
Any possible remedies, such as the Judicial ruling for selective strikes, which 
will preserve the benefits of national bargaining without inducing the national 
strike/Congressional settlement syndrome, should by all means be given serious 
consideration. 

The ptAlic interest, however, is still not met under the present new selective 
strike situatSon. Tliat is. the resulting economic impact on buMnets and commerce, 
as well as the general disruption of public affairs, is such that public oi^nion 
will not long permit the Administration and the Congress to stand idly by. In 
addition, under present law and judicial rulings, any selective strike is very 
apt to escalate to a full, nationwide strike. This could occur cdther as a result 
of careful move and counter-move by the carriers and union managemraits, 
or uncontrollably through individual carrier lockouts or wlldca.t strikes as the 
situation deteriorates across the country. 

Now it must be admitted that tJie concept of public interest is one which 
has never been, and may never be, satisfactorily defined. For examine, a major 
auto manufacturing strike such as we recently experienced, or a shutdown of 
the steel industry, may well be fundamentally more disruptive of the country's 
well being than would stopping the nation's trains. Whether any one of these 
is to be conridered a national emergency, however, depends on many factors, 
Including the deciaions of the Chief Executive, as well as the mood of the public. 

Consequently, we can never ht^ie to see laws written wlilch will specify 
exactly to what degree a union can strike, or precisely when management is 
justified in a lockout It may be that some day we will, in fact, proceed beyond 
today's acceptance of the strike and lockouts as tools of legitimized economic 
warfare in the settlement of questions of working conditilons. But until that 
new day dawns, we need somehow to find a balance between three contending 
rights: That of the individual to work only under condltlona acceptable to 
him, that of management to operate its business in an efficient and profitable 
manner, and that of the public to be protected from undue dlamptloa of its 
affairs due to conflicts between the first two rights. 

I believe that there are solutions to the problem. Certainly the present law 
covering the railroad industry has not worked, as evidenced by the number 
of times the Congress has been reqidred to Intervene. And the recent interpreta- 
tion of the right to strike selectively cannot be the final answer, since escalation 
to a national shutdown is highly probable, and may be occurring right now. 
What is needed is twofold. First, a re\'l8ion of law which will restore the 
incentive to the parties to undertake serious collective bargaining and to reach 
settlements without, each time, resorting to Congress. Second, a revision of 
law which will enable the President, if and when negotiations nevertheless 
have failed, to take administrative actions until a resolution of the conflict is 
achieved. 

With regard to this latter point, a key requirement is flexibility. Certainly, 
no one administrative procedure will be appropriate for all of the different 
situations and the wide variety of substantive i.ssues which will arise in the 
future. The President must, therefore, be provided with a variety of tools with 
which to work. And, If these tools are in fact sufficient, he must be given the 
power—^indeed, he must be required—to use them judiciously bat inexorably 
until the dispute at hand is settled. 

But this very flexibility, which is so necessary when finally needed, is also 
the key element in avoiding the need for its use in the first place. FV>r almost 
every knowledgeable observer agrees that it has been the certainty of govern- 
mental action which has, in the past, contributed most to the failure of col- 
lective bargaining in the railroad Industry. A situation ie  needed In whidi 
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neither party can foresee that the Government will intervene to their potential 
advantage. Then, and only then, can the usual procedures of collective bargaining 
move forward fruitfully. 

What solutions have been proposed to remedy the present, tmfortunate situa- 
tion? Several distinguished Members of the House have proposed solutions which 
are contained in the various bills now before this Committee. Since the bill which 
I and my cosix>nsors introduced adopts many of the best points of these various 
bills, I would like to take a few moments to describe and comi>are their various 
approaclies. 

Let me illustrate with the first chart how the Railway Labor Act functions 
with regard to major disputes concerning changes in pay, rules, or working 
conditions. If the labor-management bargaining conference fails to solve a dispute, 
the Xationul Mediation Board is required to use Its be.>«t pffort.s to bring them to 
agreement. If it fails, and if either party then refuses to submit the dispute to 
arbitration, the parties are then required to retain the status quo for a period 
of thirty days. 

During tlds period, the President may create an Emergency Board to in- 
vestigate and report within an additional thirty days. After the report, a third 
waiting period of thirty days is provided, after which the parties are free to 
resort to "self-help." That Is, the carriers can institute changes unilaterally, and 
the onions can strike, either nationally or. now, selectively. 

Among tlie various measures before the Committee, the one which will most 
drastically affect not only the major dispute provisions, but also the entire Rail- 
way Labor Act, is the Administration bill, II.R. SofW. This bill would transfer 
rail and air labor relations bodily from RLA to the Taft-Hartley Act Then it 
would add new provisions to Taft-Hartley to cover major disputes In the entire 
transportation industry. This approach is somewhat over reactive. In my view. 
There are many useful provisions which have evolveil over the years under RLA, 
and they probably should not be scuttled wholesale. In addition, I believe the 
record shows that the maritime, longshore and trucking industry problems are 
all unique—and surely are all different from those of rail and air—and should 
not be linked together in new legislation. 

The major provisions of the Adniiaistr.ition bill are outlined on the second 
chart, where three presidential options are shown. The tirst option. I'artial Opera- 
tions, would have a committee decide now much each railroad should curtail 
operations to simulate the pressures of a strike. The ajiproach is bureaucratic 
in the extreme, and would have the effect of having the Federal Government in- 
volve Itself in the details of a pseudo-strike, hardly a situation to encourage col- 
lective bargaining settlements. 

The other two options provided in the Administration bill are very promising, 
and I will defer .speaking to them until later. A major limitation to the bill, 
however, is contained in the provision that only one of the options can be selected 
by the President in any dispute. If that selection falls to achieve a settlement, 
there would be no recourse but to send the dispute back to Congress. This flaw 
Is 8o major that I cannot emphasize too Strongly how this provision undermines' 
the whole idea of Improving the present law. If we want to encourage collective 
bargaining and remove the Congress from the role of arbitrator, the President 
must be free to find solutions within the administrative process. 

The bill supported most strongly by the railroad unions, H.R. 3595, is out- 
lined on the third chart. It quite simply modifies RLA by providing that, when 
•11 other provisions have been exhausted, the unions are free to strike >»ifher 
nationally or .selectively. On the one hand, provision in law for a national strike 
would prohibit either the President or Congress from Intervening, and the pub- 
lic interest would seem not to be adequately protected. On the other hand, the 
right to strike, while in accord generally witi practice in other Industries, needs 
both balance and safeguards. H.R. 3505, while permitting strikes, effectively re- 
moves from the carriers the balancing right to institute work rule changes (as 
they are doing in the present strike) or to lock out. 

An essential requirement in any attempt to reduce strife in the railroad 
Industry, and to encourage the peaceful settlement of disputes, is thai a care- 
ful balance between the parties .should be fashioned. The main effect of this bill 
would be to place almost unlimited power in the hands of one party to the dis- 
pute. For this reason, although I accept the strike as an inherent right, I t:aunot 
support the bill as it is written. 

A third bin before the Conuuittee, H.R. 2357, is tliat introduced by Congressman 
Pickle. This bill is a strong one in that it enables the President to choose sequen- 
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tially from among several options until the dispute Is settled. I strongly en- 
dorse this provision, and 1 have adopted it in my own bill. The options in H.R. 
2357 are shown on the fourth chart and Include government seizure and opera- 
tion of struck railroads, as well as compnsory arbitration. AVhlle I have no quar- 
rel with compulsory arbitration in principle, I am aware of the strong feelings 
on the subject in the rail industry. Seizure, on the other hand, I feel Is too drastic 
a measure, and I trust that the Committee can fashion a bill which will achieve 
all of our objectives without requiring such an extreme provision. Unfortunately, 
this bill makes explicit provision for turning disputes over to the Congress, 
and I feel that. If such an option is included, all future disputes will end up- 
that way. 

Another bill pending before this Committee Is H.R. 5347, introduced by Mr. 
Dingell. This bill would amend the RLA to permit the President to create a 
special board to assist In the resolution of disputes. Once established, this board 
could require the carriers to make a final offer of settlement, which would then 
be offered to the employees. If a majority of the employees accepted this offer, 
it would become final and binding; if rejected, the unions could then make a 
coimterolTer, which the carriers could accept or reject. At the end of 60 days, if 
no settlement had been reached, the President would be authorized to direct 
anj' carrier or carriers into operation to protect the public health and safety. In 
short, Mr. Dingell has combined a modified form of final offer selection with a 
modified version of seizure in an effort to resolve the dispute. 

Now, I would like to mention the major provisions of the bill my cosponsors and 
I have introduced. As 1 have suggested earlier, I believe RLA should be re- 
tained as enabling legislation, and I have added three options for Presidential 
action as shown on my last chart 

First I would suggest that selective strikes be permitted by the President un- 
less he finds, in a particular instance, that they would cause immediate Imperll- 
ment of the national health and safety. However, this option must be circum- 
scribed with appropriate safeguards to insure that the resulting shutdown of 
transportation does not Immediately result in, nor escalate to, a situation which 
the public refuses to countenance. 

In particular, our bill would require that any settlement arrived at between 
the union and any struck carrier must be offered. Intact, to all of the other 
carriers who had participated in the national bargaining. This will help avoid 
any tendency to "whipsaw" by gaining successively better settlements from 
each carrier, in turn. In addition, the limitutious on the selective strike are 
more firmly drawn, so tliat no more than 20% of the nation's rail service would 
be affected at any one time, regardless of the nvunber of simultaneous disputes. 

As a second option, I would, of course, permit the President to call for addi- 
tional time at the bargaining table. Many Instances will arise where the vagaries 
of calendars and of argument will require only more time to resolve 

Third, I would adopt the novel suggestion put forward by the Administration 
imder the title of Fiiwl Offer Selection. This process, not yet tried anywhere 
to my knowledge, holds the promise of eliminating the divlsivuness of com- 
pulsory arbitration while providing an extremely strong impetus to collective 
bargaining, and an assurance to the public that a final resolution of the dispute 
will be achieved. What this proposal provides is that, after the parties have 
bargained to their best ability, each puts forward a final offer which constitutes 
a complete and binding agreement Then one and only one of these offers will 
be selected, complete and intact, by a board composed of public members. The 
essence of this procedure is that each party Is induced, first to resolve as many 
Issues as possible during bargaining, and, second, to make the most reasonable 
possible final bid on all outstanding is-suea For the selection board, which is 
charged with the public interest, will select that final offer they find to be most 
reasonable in view of the facts of the situation. 

In addition, 1 Imagine that there are other options which might be given to 
the President to increase the flexibility of his response. In particular, I wonld : 
like to stress the sequential aspects of my bill, which would permit the Presi- 
dent to choose from among the three options until a solution is reached. As I 
mentioned earlier, the Administration's bill, on the other hand, permits the 
President one and only one option. However, the important ix)int is that the 
Administration must be given the power to deal with labor disputes whl<A 
threaten the nation, to deal with them fairly, and firmly, so that Congress doee 
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not have to be Involved In each individual dispute, and so that the public inter- 
est will be protected. 

Tbe legislation that I have sponsored embodies the three major points that 
1 have just mentioned. Since May 13, 1071, when I first introduced my proposal 
as H. R. 8385, I have received bipartisan MJi>port of 54 of my colleagues in the 
House. My bill has been reintroduced with minor technical modlflcations on 
June 14th as H. R. 9088 and H. R. <J0S9, on July 1st as H. R. 0571 and on Julj 
1.0th as H. R 9820. 

The broad suwwrt that my proposal has gained is both i)ersonally gratifying 
and slgnilicant. for it indicates the depth of feeling that exists in the House 
for permanent rail strike legislation. Naturally, I am very pleased that our 
House Committee on Interstate and Foreign Commerce has initiated hearings 
on this Important subject. I look forward to the emergence of sound and equi- 
table legislation that will aerve the interests of all the people. 
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COSPONSOBS OF EMtaWSESCY  STRIKE LEGISLATION 

(H.R. 8385, H.K. 90S8, H.R. 9089. II.R. 9571 and H.R. 9820) 

5. 
6. 
7. 
8. 

1. John B. Anderson (111.) 
2. Garry Brown (Mich.) 
3. James T. Broyhill (N.C.) 
4. J. Herbert Burke (Fla.) 

Elford A. Cederherg (Mich.) 
Charles E. Chamberlain (Mich.) 
Harold R. Collier (111.) 
Barber B. Conable, Jr. (N.Y.) 

9. R. Lawrence Cough llu (Penn.) 
10. John Dellenbach (Ore.) 
11. Edward J. Derwlnski (111.) 
12. Samuel L. Devlne (Ohio) 
13. John N. Erlenbom (111.) 
14. JoeL. Evins (Tenn.) 

Peter H. B. Frelingliuysen (X.J.) 
Bill Frenzel (Minn.) 
Louis Frey, Jr. (Fla.) 
James R. Grorer, Jr. (X.T.) 

19. Tom S. Gettys (S.C.) 
20. Gilbert Gude (Md.) 

Se.vmour Halpem (N.Y.) 
Michael Harrington (Mass.) 
James Harvey (Mich.) 
CralgHosmer (Calif.) 
Edward Hutchinson (Mich.) 
WilUaxn J. Keating (Ohio) 

27. Hastings Keith (Mass.) 
28. N'orman F. Lent (N.Y.) 

15. 
16. 
17. 
18. 

21 
22. 
23. 
24. 
25. 
26. 

29. Sherman P. Lloyd (Utah) 
SO. Delbert L. Latta (Ohio) 
31. Robert McClory (III.) 
32. Paul N. McCloskey (Calif.) 
33. John Y. McCol lister (Nebr.) 
34. JackH. McDonald (Mich.) 
35. James D. McKevitt (Colo.) 
36. F. Bradford Morse (Mass.) 
37. Charles A. Mosher (Ohio) 
38. Thomas M. Rees (Calif.) 
39. J. Kenneth Robinson (Va.) 
40. Howard W. Robl.son (N.Y.) 
41. Edward R. Roybal (Calif.) 
42. Herman T. Schneelieli (Peuna.) 
43. Fred Schwengel (Iowa) 
44. Keith G. Sebelius (Kan.) 
45. Gamer E. Shriver (Kan.) 
4«. Robert T. Stafford (Vt.) 
47. William A. Steiger (Wise.) 
4a J. William Stan ton (Ohio) 
49. Charles Thone (Nebr.) 
50. Guy Vander Jagt (Mich.) 
51. Victor V.Veysey (Calif.) 
.'52. G. Willam Whitehurst (Va.) 
53. Lawrence G. Williams (Penn.) 
54. Bob Wilson (Calif.) 
55. Clement J. Zablocki (Wise.) 

CUKREKT  AND   FrTURE  EFFECTS  ON   I'NFrED  TBANSPOBTATION   UNION   STBIKES 
AGAINST RAILROADS 

When Congress closes on August 6th for its summer recess, at the same time 
it is probable, according to the present "timetable" i.ssued by the United 
Transix)rtation Union, that practically half of our nation's rail service will 
be in limbo, too. 

Just con»lder the following Information and facts. The United States is 
divided into three railroad regions—Eastern, Southeastern, and Western— 
and, as set forth in H.R. 9088 and H.R. 3.">9o. this means respectively the car- 
riers represented in the Eastern, Southeastern and Western Conference Com- 
mittee. 

Tliose carriers currently under strike, their region and the approximate per- 
cents of the revenue ton miles In that region they carry as follows: 

As of July 27th : 
Ton-Miles Carried 

Carrier and region: Percent 
Norfolk Western—Eastern        18 
Southern Railway—Southeastern         26 
Union Pacific—Western         30 
Southern Pacific—We.stern          30 

Again, on July 30th, these additional carriers will be added to the "strike 
list": 

Accumulative Ton-Miles Carried 
Carrier and region: Percent 

Bessemer & Lake Erie—Eastern        17 
Atchison, Topeka & Santa Fe—Western        43 
Duluth, Missabe & Iron Range—Western        43 
Elgin. Joliet & Eastern Railway—Western        43 

Then, on August 6th, five additional carriers will be struck—as Congress is 
is scheduled to commence its summer recess—to bring the accumulative % of too 
miles carried to the following: 
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Accumulative Ton-Miles Carried 
Carrier and region : Pereent 

Baltimore & Ohio—Eastern    43 
Chesapeake & Ohio—Kastern    43 
Chicago, Rock Island, and Pacific—Western, Chicago, Milwaukee, St. 

Paul & Pacific—Western, Missouri, Kansas, and Texas—Western    55 

Thus, on August 6th, the following situation by a regional basis would exist: 

Accumulalice Ton-Miles Carried 

Be^on and number of carriers:                                                                            Percent 
Eastern—i  carriers    43 
Southeastern—1  carrier    26 
Western—8 carriers     55 

It should be noted that if the U.T.U. carries through with its announced plans 
to strike the above mentioned Unes simultaneously, the effect on the revenue ton 
miles carried will far exceed labor's own definition of selective strike as con- 
tained in H.R. 3596, where the aggregate is limited to 40% of the revenue ton miles 
ID any region. 

.\eedless to say, the effect on revenue ton miles, a.s now announced by the 
I'.T.U. by August 6th, not only is far greater than would be permitted under H.R. 
"8088—the Harvey bill—but far exceeds reasonable definition and acceptance 
of selective strike guidelines. In essence, we would have the adverse effects 
of a nationwide strike on our hands. 

Mr. JAKMAH. I thank our colleague for his very comprehensive, ex- 
cellent presentation on this tremendou.sly important subject. We have 
all known of his work over the months developing a legislative ap- 
proach to meeting this national problem, and I think the work he has 
done and is doing will be of tremendous value to the subcommittee 
and full coniniittt'e in trymg to conie out with a bill that helps establish 
a legislative solution to this problem. Mr. Podell. 

ifr. PODELL. Thank you Mr. Chairman. I would just like to con- 
gratulate the gentleman on a very line and erudite statement, even 
though I do not agree with everything you have said. 

One thing puzzles me, if I may .speak to it for a moment. After all 
•of the negotiations we will have a cooling oflf period and finally we 
come to the end of our cooling off period. We must come to a decision 
which seems to be basic. That decision is whether or not we ought to 
permit labor and management to decide their own settlement or 
whether we will decide for them. 

I don't think that answer is covered in your proposal. When every- 
thing else has been tried, you seem to take the position that the Gov- 
•emment will step in. There comes a point when Government does 
dictate the final solution; isn't that true ? 

Mr. HARVEY. Mr. Podell, I think every Member of Congress real- 
izes that a national strike today is unacceptable. It would be a disaster 
to the country. We have had one Secretarj- of Labor after another 
and one Secretary of Defense after another t«ll us that and that it 
could not be accepted. 

You are riglit; at one point. Because of the enormity of what is 
gomg on when it is clearly recognized that the parties cannot reach 
agreement, then obviously agreement must be patterned for them. The 
question then becomes: How do we give the administration the tools 
to pattern that agreement? 

I think we clearly do it on the one hand either by compulsory ar- 
bitration as management would apparently like to have us as reflected 
m their bill. Or we do it in a fashion that the administration has said. 
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by final-offer selection. Final-offer selection does not have quite the 
harshness of comnulsorv arbitiation. I believe strongly that there is 
this incentive in nnal-oifer selection for the parties to get as close to- 
gether as possible in their offers and present what is the most reason- 
able figure. 

There is not that incentive in compulsory arbitration. The incentive 
is just the revei-se; it is to get as far away from the center as possible 
because eventually a board is going to have to make a decision and 
they know they are going to divide it in half and at that point they 
want the largest half. 

Mr. PoDELL. It appears to me the only distinction between final-offer 
acceptance and compulsory arbitration—and perhaps I am wrong—is 
that when we deal with compulsoi"}- arbitration we start at opposite 
ends of the spectrum and look to meeting at a certain point. 

The only difference is: Final-offer selection would just bring us to 
that point almost immediately and save the necessity of discussing 
the various radical ends of thinking first. I find it difficult to distin- 
guish between the two except that one is a much shorter process and 
3'ou are telling the people, "This is what it is," and so on. 

If I were management under conditions outlined in your bill, I 
would take a vacation until the final day of reckoning comes about, 
because, in effect, what we are doing is just prolonging a day of reckon- 
ing and saying, "Don't worry; you have the cards. Eventually you 
will be able to play them." 

I think that this concept takes away the one strong thing which 
our lalwr movement is basefl on, and that is the right of collective 
bargaining until a determination is made between the parties. Any 
attempt to curtail the one single tool that labor has would frustrate the 
entire collective-bargaining position. 

Mr. HAR\T.Y. I think you and I are in agreement on the fact we both 
want collective bargaining to work as well as possible. I think we are 
in disagreement bScause I think the final-offer selection program, 
when finally called in being, would be a better tool than compulsory 
arbitration to make the final decision. 

Mr. PoDELL. I have always felt that if I had to settle a dispute, I 
would take labor and management and put them in a sealed room, and 
not serve anything to eat or drink until they come up with a solution, 
and the one that gets hungi-y fii-&t would come up with the final 
position. 

I cite that even though I want to truly congratulate you on a very 
fine job, somehow I just can't be pei-suaded that this position of final- 
offer selection is anAi;hing other than compulsoi-y arbitration. 

Mr. HARVEY. Well, I thank the gentleman for his kind words. 
^Ir. J^vRMAN. Mr. Devine. 
Mr. DEVINE. Thank you, Mr. Chairman. And, Mr. Harvey, I would 

like to commend you for the outstanding leadership you have demon- 
strated in the overall problem. I happen to l)e probably less than 
objective in this matter, because I think I am No. 9 of yoiir 55 spon- 
sors of your H.R. 9908, but I know how much time and dedication 
you supplied to the overall problems and I think about the frustra- 
tions you and I and the rest of the members of the committee en- 
dured—in your case 11 years, and my cuso 13 yeai-s—every time there 
is a labor-management dispute in the industry, all of tKem come to 
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Congress, hat in hand, of course, asking Congress to solve their prob- 
lems, and I know I, for one, and you, too, are fed up to here in 
resolving their diflFerences. 

We are just giving lipservice to the collective-bargaining process 
and everybody is afraid and runs away from the enigma of compul- 
sory arbitration; I think the two parties involved, railroads and labor, 
have driven us to the point we must enact legislation to take the 
burden off of our backs. It comes up every 6 months or every year and 
you and I on this committee have gone through it too many times. 

I think this solution you offered, together with the others by Mr. 
Pickle and our chairman, Mr. Staggers, are going in the direction they 
promised to go several years ago if we had hearings in the area, and 
I think yo>i have a deep knowledge and depth in the overall problem, 
and I think we can come up with a solution if we remain realistic 
And again I commend you for your leadership. 

Mr. HARVET. I thank my colleague from Ohio very much, and I 
would like to say that the fact that lliis is such a pressing problem is 
best demonstrated by the fact that our 55 cosponsors are bipartisan. 
They are not all Republicans or Democrats, but it is recognized on 
both sides of the aisle it is a pressing problem indeed. 

Wlien we started out considering the matter, we did not start out 
with the management or labor approach but truly tried to find a com- 
promise. Perhaps we will have ample time in tlie hearings to find a 
better compromise. I don"t know. But this is tlie best we could come 
up with. 

Mr. DEVIXE. I hope your people in Michigan appreciate the difficult 
position it puts you in. I recognize Michigan is generally known as a 
labor-oriented State, and I believe that is why you point out this has 
a bipartisan approach, that j-ou have taken the bull by the horns, so 
to speak, and demonstrated the leadership that is necessary to get 
something through, and I commend you. 

Mr. fLvim^Y. I thank you very much. 
Mr. JARMAX. Mr. Metcalfc. 
Mr. METCALFE. Thank you, Mr. Chairman. I, too, would like to share 

in the accoladei-> extended to you. Congressman Harvey, for your com- 
plete and exhaustive presentation here, and also for your intelligent 
thought as to what the future is going to hold. 

Referring to your figures, your percentage figures on the ton-miles 
carried, roughly, the average as of July 27, approximately 26 percent; 
for the period of July 30, it is about 20 percent; and then for the 
period of August 6, it is up to 33 percent; and then again on August 6, 
the last figures you cited with the eastern four carriers, southeastern 
one carrier, and western eight carriers, it is about 41 percent. 

Xow, these are realistic figures and they are based on the selective 
strike, but I am wondering this: How could this be effective if, for 
instance, tliese unions went back to work ? Have you projected that, 
or is this on the basis that tiiey are going to strike ? 

Mr. HARVEY. I thought I had qualified that, Mr. Metcalfe, in my 
statement, but perhaps I neglected to do it because I was not reading 
from any text at the time. No. 1, these figures in my supplement are 
taken fi-om the 1969 revenue ton-miles carried by these carriers. The 
1970 figures are not yet available to us, and we have tried desp<.rately 
to get them. 



160 

No. 2, we have to assume from the standpoint of making a projec- 
tion, that all of the unions are going to continue to staj'^ out. It is 
entirely possible that the UTU might order some of the unions to go 
back, 'this, of course, I do not know. If they ordered them to go back, 
the consequences or effect on the national health and safety would be 
less, obviously. 

Mr. METCALFE. May I ask somewhat of a leading question ? Then is it 
your thought—and I concur with the necessity for coming up with new 
legislation so as to prevent these segmented strikes—that this may be 
a deterrent? I mean these figures, and they are proceeding because 
you are assuming tliesc are the figures we are going to be confronted 
with in the future if the trend continues ? 

Mr. HAEAXT. I think it is absolutely essential that we come up with 
legislation. 

Mr. METTALFE. I know that. I concur with that, but would this be 
somewhat of a deterrent in helping to bring about the cessation of 
these strikes ? 

Mr. IlARVEr. I am not sure I vmderstand, Mr. Metcalfe. 
Mr. METC:ALFE. What I am concerned about is, as a result of the 

testimony and possibility of passage of these bills that are before us, 
will unions then be encouraged not to strike in order to protect them- 
selves, or will substantially these substantiate these projectioiis of yours 
and proceed to strike and, thei-ef ore, the legislation would be stronger 
than it would otherwise not be? 

Mr. HARVEY. We think what we are doing in this bill is preserving 
the right to strike to the workingman and to the union that might not 
otherwise be preserved, because obviously we preserve it by keeping 
the limits or the safeguard on the strike to such an extent it is tol- 
erable to the Nation. 

Obviously, wlien it gets carried to the point where it may well lie—• 
and I am not saying it will be, but it mav well be by Augtis* 6 of this 
year—^then it is getting to the point of being intolerable to the Nation, 
and the President and Congress would have to act. 

Mr. METCALFE. I don't question that at all but, as a matter of fact, 
I concur with you. But my major concern is the thought in the minds 
of the unions as well as the railroad people as to whether or not there 
will be the continuation of the freqtiency of the strikes that we have 
been having. It looks as though we are going to have them in the fu- 
ture, I think. 

Mr. HARVET. I would hope, if the legislation we introduce would 
be passed, that every labor union connected with the railroads and the 
airlines would recognize that the administration then had the tools 
with which to handle any particular strike. They would realize they 
had the basic right to strike if they could keep it within limits ajid 
reach an agreement. But if the strikes exceeded these limits and went 
beyond it, then the President had the tools to end the strike. 

I don't know, Mr. Metcalfe, whether it would encourage the xmions 
to use the strike as a weapon more often or not to use it. I think the 
fact the President had the ultimate tools to end the strike would, by 
and large, bring about a greater degree of collective bargaining than 
we would otherwise have. 

^fr. METCALFE. I don't want to belabor this. but. of course, we prefer 
not to have them strike, I mean not to tie up the economy of our 
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an incentiAe for them to go back to work or not to strike. This is 
my own thrust of the question, perhaps, I thuilv, you have answered 
it. I think you have answei-cd it by the legislation. 

Mr. IL\R\I:Y. I thank my friend from Illuiois. 
Mr. J.\R3iAX. ilr. Skubitz. 
Mr. SKrBiTZ. Thank you, Mr. Chairman. I, too, congratulate the 

gentleman from Michigan for the job he has done on this particular 
piece of legislation. There are a few questions I would like to ask ilr. 
Harvey. On page 3 of your bill reference is made to a board to investi- 
gate and report. During the 60-dav period provided in 10.1, the Presi- 
dent may. at his discretion, provide a board to investigate and report 
on such dispute. Line 14 of the bill says: "Xo member of the board 
shall be pecuniarily or otherwise interested in any organization of 
employers or carriei-s." "Would you tell us, please, what you mean by 
"otherwise" ? 

Mr. HARVET. ilr. Skubitz, this is the identical language as in the 
Presidential bill and as pre-sently in the Eailroad Labor Act with re- 
gard to creation of a Presidential P^mergency Board. I don't claim to 
be an export in this field as a lawyer, so I think I would beg out of 
answering that question of yours. 

In other words, at this point, in the creation of the Board yon are 
talking about, we are still under the Railway Labor Act and using 
its language. 

Mr. SKrBiTZ. I am not an expert on the RLA. but I am wondering 
whether in the selection of the proposed Board imder the act, lalx>r and 
management have the right to propose a member from each and should 
one represent the public? 

Mr. HARVEY. I think I know, but I would prefer not to comment on 
it, because it is in an area of expertise of those who practice imder the 
Railway Labor Act. This is one of the provisions we have taken from 
it and put it in the bill and not dianged in any fashion whatsoever. 

Mr. SKUBITZ. My point here is tins: The bill speaks of "three that 
are otherwise," and presumably refere to three or four members who 
would represent the public; labor and management could not have 
representation at all on such a board, I presmne? That is the point 
I am thinking about heie. 

Also, I am ijitcrested in knowing why the bill is limited solely to 
railroad disputes or to transportation disputes. Why not to all labor 
disputes ? 

Mr. IIARVET. Well, at the outset, I stated that I thought the unions 
were different—the railroads, the airlines, the longshorejnen, the 
trucking industi-y, and so forth; they each have their separate unions 
and each have their separate jiractices, and it is just my thought if 
you start small and can settle it in the one area here particularly 
and if we can find the right fonnula, we will have no dilRculty at 
that point in spreading it to other industries. 

But I do think we ought to try to settle the railroad problem, which 
has been with us so many times, as the diairman iuenti(med, over 
Uie years. I guess that is the best reason I can give, ray friend. 

Mr. SKUBITZ. Thank you. Now, turning to the proposal for a final- 
offer selection. As I understand the testimony, each side would make 
a final offer? 
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Mr, HARVEY. That is correct. Actually, it is two offers, and each 
side is given an opportunity to present an offer and one in the alterna- 
tive as well, and they do this in secret. 

Mr. SKTJBITZ. Many brotherhoods are involved in such disputes. 
In each such dispute between a brothei'hood and carrier, could each 
brothei'hood submit its separate proposal in the settlement of its 
dispute ? 

Mr. HAUVET. That is correct. We forget that, despite all of the 
selective strikes we have here today, we are talking about only one 
union, and when you involve more unions, j'ou talk about more final 
offers of selection. 

Mr. SKUBITZ. We could, however, have other final offers made by 
different unions witliin the transportation industrv, could we not? 

Mr. HARVEY. Tliat is correct. Each union deals with the carrier 
separately. 

Mr. SKUBITZ. In the submission of that final offer, does the Govern- 
ment or Board or whoever is to make the determination have the right 
to make a compromise between the offers or must they accept one or 
the other of the final offers? 

Mr. HARVEY. They must accept one or the other—that is, what 
appears to be the most reasonable offer. Thej" do not have the right 
to compromise it or change the words. 

Mr. bKUBiTz. In other words, the bargaining is over at that point! 
Mr. HARVEY. That is correct. That is why I say there is incentive 

at that point to make the most reasonable offer on both sides so that 
it will be accepted. 

Mr. SKUBITZ. Your bill allows selective strikes, as I understand, 
two in each area, each region. 

Mr. HARVEY. Not more than two in each region of the country. 
Mr. SKUBITZ. Such strikes shall not involve over 20 percent of 

the ton-miles? 
Mr. HARVEY. Not to exceed over 20 percent, that is correct. 
Mr. SKUBITZ. Suppose, in a particular area, that material is being 

hauled that is vitally essential to the national welfare or interest in 
some way but it totals only 18 percent. 'WTiat would be the effect of the 
legislation in that instance ? 

Mr. HARVEY. I thought I stated it, but [Derhaps I didn't. Before any 
selective strike could be carried out, it would require an affirmative 
finding by the President that it would not imperil the national health 
and safety. So, obviously, a strike of even 5,10, or 15 percent could con- 
ceivably imperil health and safety and would be one that could not be 
tolerated, but the Prasident has the final say here. 

Mr. SKUBITZ. Mr. Harvey, your comparative study with the other 
bills is interesting. It seems to me in all other proposals that have been 
placed before ns, the monkey is placed on the President's back to make 
the decision. Thus, we as Members of Congress can always duck our 
responsibility of taking a position by saying, "Well, we turned it over 
to the President and he made the mistake; we didn't expect him to do 
it that way." 

I have a feeling if we are going to do something in this field, that we, 
as Members of Congress, should be willing to stand up and be counted 
and not try to put all of the decisionmakmg powers on the President. 
I know it IS always nice to say, "Give the President flexibility." But it 
is an excellent way to get out of meeting our responsibilities. 
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Mr. HAR\'ET. I thank my friend from Kansas for liis remarks. 
Mr. SKUBITZ. Tliank you. That is all, Mr. Chairman. 
Mr. JARMAN. Mr. Pickle. 
Mr. PICKLE. NO questions. 
Mr. JARMAN. Mr. Broyhill. 
Mr. BROYHILL. No questions. 
Mr. JARMAN. Again our thanlcs for starting tliis important hearing 

in such an able, comprehensive fashion. 
Mr. HARVEY. I thank the chairman for his leniency with regard to 

time, and my colleagues, for this opportunity to appear before them. 
Mr. JARMAN. Our next witness tliis morning is our colleague on the 

full committee, Congressman J. J. Pickle of Texas. 
Mr. SKUBITZ. Mr. Chairman. 
Mr. J^vRMAN. Mr. Skubitz. 
Mr. SKUBITZ. I am wondering if Mr. Harvey would leave his chai-ts 

so that we can ask Mr. Pickle some questions about the charts. I tliink 
it would be easier for us to underetand the testimony. 

Mr. JARMAN. I tliink it would be helpful. I would say, before Mr. 
Pickle begins his testimony, that for some yeai-s he has been a very 
active and effective member of tliis Transportation and Aeronautics 
Subcommittee and it is good to have him before the committee this 
morning. 

STATEMENT OF HON. J. J. PICKLE, A REPRESENTATIVE IN CON- 
GRESS FROM THE STATE OF TEXAS; ACCOMPANIED BY DAVE 
RICHESON, LEGISLATIVE ASSISTANT 

Mr. PICKLE. I tliank you, Mr. Chairman, and I appreciate the oppor- 
tunity to appear before this, my subcommittee for some 6 years, and 
to comment on this verj* vexing problem that faces the Congress and 
the American public. 

I want to compliment the chairman of this committee and the full 
committee for setting these hearings. I prophesy this will be a lengthy 
and a very difficult area to explore and we need not indulge ourselves 
that this will be an easy or quick solution. I think we all recognize 
that. It must be faced. 

As you know, and as you stated, I have been requesting for several 
years the hearings that are starting today to consider legislation regu- 
lating management-labor disputes in the trans^wrtation industry. For 
6 years, I have autliored legislation that offered new approaches for 
settlement. For the last week, every time I read my morning mail, I 
get several reminders of the fact that collective bargaining is not work- 
ing in the railroad industry. These letters I speak of are from shippers 
who are paralyzed by the lack of rail service. 

We are all resolved that the Railway Labor Act must be made to 
work better. There is a growing consensus that it needs an overhaul. 
I have to agree with a Department of Labor official who calls the pres- 
ent Railway Labor Act "an incredibly convoluted procedure." He went 
on to compare this act with a Rube Goldberg device. The only differ- 
ence is, a Rube Groldberg macliine always worked in the end. Unfor- 
tunately, the Railway Act j^eeps on breaking down. 

This'l926 act has been invoked 100 times since World "War II, nine 
times since 1963. Congress has had to step in after the cooling-off 
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machinery of the act has expii-ed and failed to pi-odtice a settlement. 
In 1066, Congress was in the pi-ocess of ordering striking machinists 

back to work iii a dispute with the union and five major airlines when 
the parties reached a settlement ending a 42-day-oId strike. In 196T, 
Congress acted three times to deal with a nationwide rail strike, the 
fii-st strike in 20 yeare. Two actions postponed the strike, the third 
ended the strike after a 2-dav walkout. This problem involved tlie 
shopcraft unions versus the railroads. 

In the spring of 1970, Congress headed off a rail strike first by post- 
poning the strilce for a month or so, and later, by enacting legislation 
that imposed a 17-month dispute between the management and four 
shop ci-aft unions. In December 1970, Congress was beat to the cross- 
ing. "We tried to avoid another strike by enacting an 81-day morato- 
rium, but action came too late to stop a biief walkout. This dispute 
also involved the shop craft unions and the railroads. 

In May of this year, 1971, a short strike prompted Congi*ess to ap- 
prove emergency legislation that sent 13,500 signalmen back to work 
and ordered the railroads to gi^-e the workers an interim 13.5 percent 
wage increase. Surely jou Iniow what my next line is going to be— 
that's a helluva way to run a railroad—for both labor and manage- 
ment. 

And that's my whole purpose in my legislative attempt for a perma- 
nient solution—the Congress should not be charged with settling dis- 
putes between labor and management. 

But, the Railway Labor Act is old and rusty. It has lost much of 
its muscle. As a result, collective bargaining has broken down. The 
Railway Labor Act does little if anything to encourage management 
or labor to settle their differences because, as a matter of practice, 
neither side begins to bargain until a Presidential Emergency Board 
is appointed. Even then, the bargaining is suspect because each side 
makes extreme demands because they expect the Board to strike a 
compromise. 

In my opinion, a legislative overhaul of the Railway Labor Act is 
the only real permanent solution. 

Mr. Chairman, for the last 5 years I have felt like a man crying 
"wolf." I have introduced and reintroduc«d the "ai-senal of weapons" 
approach to legislation and I have complained that a strike was com- 
ing, and nobody, or at least few, ever listened. 

Well, the strikes have been coming more frequently, and the Nation, 
and Congress, seem to have started listening. 

We need legislation for several obvious reasons: 
One, collective bargaining is not working. 
Two, the Nation's economy is so shaky that we simply cannot afford 

another nationwide tie-up. 
And, third, the Railway Labor Act is as antiquated as a 1929 

Dusenlx>,rg and not nearly as classic. 
In candor, I must say that the only bill which could ever pass the 

Congress would have to be a bill which Mould have provisions which 
are distasteful perhaps to both labor and management. 

Also, if yoxi are to be completely realistic, you must consider all the 
factors which have and will contribute to delay in getting legislation 
passed: The disagreement between labor and management over com- 
pulsory arbitration, the calm which always follows the passage of 



165 

emergency legislation, and the consequences of the final court deci" 
«on on selective strikes. All these things add to the delay. All these 
things take the heat off for action. 

Now that I have talked generally about the problems, I want to dis- 
cuss my pereonal solution, H.R. 2357. 

Mr. Chairman, I want to point out that I have discussed my bill 
with members of the labor committee of the American Bar Associa- 
tion. This labor committee, which has been at work on drafting legis- 
lation to help find a solution to the problem for some 6 or 7 yeai's or 
more, has visited with me about the proposal I offered. 

I may say to the committee the American Bar Association has ap- 
proved generallj' the proposal I drafted and have offered. The ABA 
proposal which they have made specifically and my bill are not too 
far apart, and I predict that the American Bar Association Labor 
Committee and my approach may reach an accord as these hearings 
go along. 

The bill that I have offered amends section 10 of the Railway Labor 
Act, that section which authorizes the Xational Mediation Board to 
notif}' the President when a dispute of certain seriousness occure. The 
President, then, may create an Emergency Board—which, in effect, is 
another mediation board—to consider the dispute and try to effect a 
settlement. 

If the Emergency Board, under present law, fails then the parties 
are free to strike. 

After these procedures are exhausted, there is no remedy available, 
other than congressional intervention. The parties are free to strike 
or lockout. 

Under my bill, when the President is notified by the National Media- 
tion Board of a dispute, he immediately may pi-oceed under either of 
two broad alternatives: (1) If he detei-mines that the dispute is not 
one of immediate urgency, he may proceed through another mediation 
board, termed an emergency board. On the other hand (2) if he 
determines that the national defense, health, or safety is imperiled, he 
may immediately proceed under remedies involving a special board 
(arbitration); limited seizure of the concerned carriers; or a con- 
gressional remedy in which the President specifically recommends a 
settlement, or any combination of these three items. 

The bill provides that if the emergency board route is completed, 
then the dispute may proceed through the remedies of arbitration, 
seizure of congressional relief, simply on the standaixl that the dispute 
threatens to interrupt essential tnins]iortation service in a given area. 
It is not necessary' that a "national emergency" be found in order to 
reach the final three alternatives, and this provision assures that the 
flow of procedures will not become logjaimued as they have done in 
the past. 

I would point out that if you were to follow the procedures in mv 
measure—that is, if you went from tlie mediation board to the Presi- 
dent and if he then says substantially it would interrupt, interstate and 
foreign commerce—^then tlie emergency board would go into action and 
it would analyze it, make certain findings of fact, make a report to the 
President, send it to the President, and then we have the cooling-off 
period, and there are thi-ee other steps that could be taken. All of this, 
including the steps on the right-hand side of the page, would extend 
the time for negotiation a total of some 320 days. 
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So I would want to make it plain that this is not a quick approach, 
and some would say that this stretches it out too much. I want to 
empliasize that is the verj'purpose of the method. 

The approach in my Sill—and I continue on page 4—the approach 
of mj' bill, in broadest temis, is to long'then the process for reaching a 
voluntary settlement and gives tlie President tlie widest possible range 
of alternatives for dealing with a serious dispute. It is called an "aree- 
nal of weap<)ns" procedure. 

It gives him authority to take any of several alternatives at each 
step along the way, and it generally allows him to pick and choose 
between the alternatives or to select a procedure incorporating several 
aspects of the choices involved. 

It even allows him to take no action, if he so desires, leaving the 
dispute open to normal bargaining and strike remedies. 

To respond to any kind of situation, the bill gives the President al- 
ternatives which are or might be highly onerous to both sides. 

If it is deemed that the union has not bargained in good faith, the 
President might make a form of arbitration; if it appears manage- 
ment is the party which has not lived up to its bargaining duties, then 
the President might ultimately select a remedy involving a form of 
seizure of the carrier involved. 

In this way, the parties will remain micertain of the method of any 
final Government intervention, and with distasteful alternatives rest- 
ing in tlie discretion of the President, neither labor nor management 
would want to appear to be the unreasonable bargaining party. 

This is the way to restore true collective bargaining, and this is the 
way to promote voluntary settlements between the parties. This may 
be the best way to save collective bargaining. 

I would like to say a word at this point about my including a provi- 
sion for seizure in the bill. Incidentally, our colleague who has just 
testified did make accurate observations about the aspect of seizure. I 
realize that it is a very extreme measure and that in our system of gov- 
ernment its place is found, if ever, only in the narrowest of instances. 

As you know, seizure was not inclucfed in the bill I first introduced 
in 1967. As you also know, we saw absolutely no action on that 1967 
measure. It did not budge an inch—even though it did serve as the 
ad hoc remedy for the 1967 rail strike. 

Tlie House Interstate and Foreign Commerce Committee, for several 
years now. has had bills which take either of two approaches for 
solving rail and airline disputes. Either thev proceed only with some 
form of compulsoi-y arbitration or they utilize only a form of seizure. 

It is clear now that this is a lopsided approach and one which does 
not have a chance to run the legislative gauntlet. There must be a 
balance built in the law, and nnfortiuiatelv, it seems that balance in 
a choice-of-procedures approach calls for alternatives which are truly 
repugnant to each side. 

This is the method by which the public makes its voice heard. And 
this is the means for assuring that neither party makes unreasonable 
demands or fails to bargain. 

Some critics have said the multiple choice of procedures gives the 
President too much of a burden and too much authority. Frankly, I 
think one of the greatest attractions is the varied choice of proce- 
dures. The President is not bound to take extreme steps when the dis- 
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pute does not warrant it, and throughout the negotiations botli parties 
are left "in the dark" as to whether there will be any intervention at 
all—and tliis, I believe, is conducive to good-faith bargaining—and 
finally, if intervention is needed, the President may tailor the remedy 
to fit the need. 

ilr. Chairman, as we all know, there are several bills before our 
committee. My bill is just one such ai)proach. And, I am willing to 
consider amendments to my legislation which would incorporate most 
or all of the features of the other bills. This should be done to 
strengthen the President's position in national transportation strike. 

For example, a major alternative is missing from the arsenal I pro- 
pose. This is the selective strike. The courts have ruled that a selective 
strike is legal in the railroad industry where bargaining is done on a 
national basis. However, a lot of questions were left unanswered by 
the Supreme Court's decision which upheld the court of appeals in 
allowing selective strikes. 

A big question is: What percentage of our railroad system can we 
allow to be inactivated by a dispute and still protect the public interest 
of the Nation? In looking for the legal test, should the question be 
lijiiited to the effect on a particular region or should we consider the 
effect in the entire Nation ? 

Also, should the selective strike be allowed to swing into play before 
one of the other alternatives in the arsenal-of-weapons approach is 
utilized ? If we make selective-strike procedure required first, then we 
may never see a settlement of any strike. 

Actually, a selective strike does not lead to settlement of the central 
dispute between labor and management. It does allow labor and man- 
agement to slash at each other's pocketbook while forcing the Govern- 
ment to stand by powerless—powerless, that is, until a national emer- 
gency is declared. Selective strike is a weapon; it has been recognized 
by the court; it must be one of the approaches, and with that I would 
agiee; it should not have priority or legal sanction above all other 
choices. 

It has been observed, Mr. Chairman, that when we talk about selec- 
tive strikes, that some have said to me and perhaps to you: "Selective 
strike" means to select which part of the country and to select what 
shippers or carriei-s are to be penalized. 

I don't know that that is the full analysis, but certainly that does 
enter into it. 

Mr. Chairman, strikes in the transportation industry, particularly 
the railroad industry, are different from other national strikes. A large 
segment of our society depends on the railroads to haul the stuff that 
commerce is all about—everything from food to building materials to 
machinery and so on. During a rail strike, raw materials and finished 
products alike sit idle. Eventuallv, so do the consumers. 

The point is, Mr. Ohainnan, a decision ultimately must be I'eached: 
How long can a selective strike be allowed to continue? I think there 
is obviously a point in time when the President must say, "That's 
enough," to both labor and management. At this point, the President 
must look for another alternative in his arsenal of weapons. 

One alternative could be binding arbitration or the "last-offer" 
approach. This approach is covered in the legislation offered by our 
friend and colleague Hon. James Harvey, who made a very able 
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presentation of his proposal to you a few minutes ago. His bill allows 
the President flexibility to move from a selective strike to the last- 
offer alternative. I agree with the philosophy behind the latitude given 
the President, but I think it would be wise to expand his authority 
to allow the President to choose either last offer or binding arbitration. 

Several bills before us deal with selective strikes, and obviously, 
tliere is a place for this approach in the arsenal of weapons. Care 
should be taken, however, to make this approach on a par or equity 
with the other weapons in the bag. I think we must make certain that 
the President would not choose one gun over the other; each should 
be tlie same size barrel. 

As we range through the possible legislative solutions presented to 
this committee, we must consider the last-offer alternative. I have 
no real objections to the last-offer approach other than to say I would 
prefer some other approaches—like the mediation-to-finality sugges- 
tion over this particular solution. Here again, in the arsenal-of-weap- 
ons approach, you could include both approaches. Under either system, 
a third party is, in effect, writing a contract for the disputing parties. 
For the last-offer approach, a board makes the final decision. Under 
mediation to finality or bindino; arbitration, a board again is charged 
with the responsibility of working out a compromise. 

Regardless of the final form of permanent legislation, I think the 
main point is that something should be on tlie books to handle these 
disputes. Too often. Congress is called on to select a means to settle 
disputes, and it invariably works out that one side or the other feels 
they have been wronged. That type of action hardly encompasses the 
^oals we seek—to avert strikes while at all times preserving collective 
bargaming. 

Now, if I may summarize, Mr. Chairman, my approach is the 
arsenal-of-weapons approach. It gives to the President at least three 
or four different approaches he may use at any one time to settle the 
strike. It does stretch out the time for almost a year. It keeps the 
parties bargaining. It keeps them guessing. It keeps them in the dark 
as to what is going to happen to whom and by whom. It tries to 
keep the parties bargaining. 

Then, in the event that this course is followed, at some point after 
320 days there would be a special board which would make a recom- 
mendation for binding arbitration for a period not to exceed 2 years. 

Now, we must recognize that selective strike has to be a part of this 
problem and this solution. I do not think it should be first. If we make 
it first, then I say we may never settle these disputes. It ought to be on 
a par and equity with other procedures. Again, if we use selective 
strike, you have so many questions that have not be«n answered that 
it is not completely clear what will happen even if we follow the pro- 
cedures about the ton-miles carried of revenue. We have so many 
problems that have not been answered. 

If we come to the point where you make the last offer, though, I say 
that that is binding arbitration, as the gentleman from New York has 
said. You may call it any name you want, but the last offer is binding 
arljitration, and you may want to call it the last offer, but it still has 
the effect of having a board, a third party write a contract for the 
parties. I will admit under my bill that a special board would make a 
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reoonimcndatiou and that would be binding. I submit to you there is 
ver\' little difference there. 

fhe question we really come down to is this: What is the best ap- 
proach? Do we really bring the paities closer together if we use the 
last offer ? Or do we get a more equitable solution if we use a special 
board? I think really that is what this committee may be faced with 
when we finally gi-ind out any legislation if you are able to do it. That 
is, will you actually get the parties together by this last-offer ap- 
proach ? I really question that you will. 

We would lii:t' to tell oursclve.s that wc will get them so close that 
they must say the most reasouabl,' offer will lie selected. If we do buy 
theproposition that there is a cei-tain amount of fear or apprehension 
on tlie part of the barjraininz par-tics that tliey must get close together 
perhaps that is the sti-ength of rjic jnst offer. I therefore do not dis- 
miss it, because it could be a good solution. 

I submit to you this proposition: Under the special-board proce- 
dure, where binding iubitrttti«)n i.s not rcuciied. you iiave both parties 
making offers, and I do not f7ul)mit tliey are going to offer the veiy 
extremes of theii- positions, and that miglit be the case when they first 
start, but when thi'v come down fo that special Ixjard, they arc going 
to have certain points, one. two. three, on botli sides if tiiey want, and 
I think tluy would rather trust a special board to take part of their 
proposition as well as part of the other to balance off their positions 
rather than they would prefer to see one side win. Tliat is what realh' 
happens in last offer. 

So you have to ask j-oursclves this question: Do you want to take 
a special board? We have always avoided the special board or bind- 
ing arbitration because collective bargaining is so inherent to our 
system that nobody wants to touch it. That is understandable. It is 
by far and away the best system we have ever devised to settle a 
strike. 

I submit if it is not working properly, we have to find some other 
answer, and I think the only way to save collective bargaining is 
to approach it from some basis such as we have had. 

I do not need to comment, I believe, on these various bills. I do 
not like the administration's approach because that is either a cooling- 
off period, partial operation, and then a last offer. But I do say that 
selective strikes and last offer does enter into the picture. You have 
to decide what will be the arsenal, what will be the approach. 

My interest in this bill is not that either side lias come to me 
and said, "Will you sponsor this legislation?" My interest st«ms from 
the fact that a professor in my home town teaching constitutional and 
labor law said, years ago, that something has to be done to correct 
this, and it was through his encouragement I have offered this ap- 
proach. I am hopeful he will be able to testify later before this 
committee. 

In the meantime, I submit to you that the arsenal-of-weapons ap- 
proach is the fairest approach that we can have because it does reach 
a solution. 

Thank j^ou, gentlemen. 
(Attachment to Mr. Pickle's statement follows:) 
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SCHEJUTIC OOTLDJE OF PICKLE TRAKSPORIATIOH STRIKE BILL 

Mediation Board 

Reports If a dispute exists which threatens "substan- 
tially to interrupt interstate or foreign coooerce to a 
degree such as to deprive any section of the country of 
•ssential transportation service." 

President 

"In his discretion," may thereupon create an Emergency 
Board; or, if he detenaines that the "dispute inoediately 
imperils the national defense, health or safety, he may 
proceed under the provisions of subsection (b), (c) or (d)." 

Energency Boa 

1) Size &.ncnbershtp is 
choice of President; 

2) Board must report within 
60-120 days of appointment; 

3) If instructed by President, 
Board report will contain findings 
of fact and/or recoomendatlons for 
scttleoenc. 

President 

1) Holds Emgy Bd report for 
30 days cooling-off; 

2) After cooling-off. President 
nay return dispute to Emgy Bd for 
30 days consideration and for their 
recocaaendatlon on whether to proceed 
under (b), (c) or (d); 

3) President may proceed under 
(b), (c) or (d) or any combination 
thereof; he is not bound to follow 
the recotnsendations of the Emgy Bd 
as to which procedures to follow; 

U)     If President elects to proceed 
under (b), (c) or (d), he may impose 
the recommended settlement of the Emgy 
Bd as interim working conditions, 
pending the time required to exhaust 
procedures of (b), (c) and (d). 

5) Whenever President determines 
to pursue (b), (c) or (d) (whether or 
not sn Emgy Bd was used) he shall notify 
the parties 10 days before entering 
such procedure8--6uch notice need not 
specify to the parties which of the 
steps or coobinaclon thereof will be 
taken. 

Special Board (Arbitration) 

1) Parties have 10 days to select 
aembers and procedures; if they fail 
to do so. President performs this 
function; 

2) Board Is composed of 5 oieobers; 
3 public, one labor and one management 

3) Board.has from 60-120 days 
from appointment to report; 

It)    Board has power to make • 
I settlement binding on the parties 
\for a period of the Board's choice, 
but less than 2 years; 

i£i: Seizure of concerned carriers 

1) Management of carriers is 
continued by Secretary of Commerce; 

2) All corporate activities 
continue as in the normal course of 
business; 

3) Working conditions remain the 
same unless the President imposed tha 
Emgy Bd recommendations. 

'(d). Congressional remedy. 

1) If the President elects to 
proceed under the provisions of this 
subsection, "he shall transmit to 
Congress such recommendations for 
legislation as he nay detenaln* ara 
required." 

Mr. JARMAN. For the subcommittee, I want to thank our colleague 
in behalf of the committee for his able presentation this morning. 
The gentleman has been a leader for years in trying to arrive at an 
etjuitable legislative solution to this problem, and we value his good 
counsel. 

Mr. PICKLE. Thank you, Mr. Chairman. Mr. Chairman, Mr. Dave 
Richeson, my legislative assistant, is with me this morning. 
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Mr. JARJIAN. Mr. Podell. 
Mr. PODELL. I, too, Mr. Chairman, would like to congratulate the 

gentleman from Texas on a very fine presentation. I am sure that even 
our great militar3'-industrial complex will be envious of the "arsenal 
of weajjons" he has displayed here today. 

It is difficultj Mr. PicTtle, to try to find an alternative to collective 
bargaining which is not binding arbitration, but which your proposal 
and Mr. Inirvey's does do. 

I am concerned, though, about another area of your testimony, in 
which you refer to the broad alternatives under which the President 
may uitervene. You said, "if the President determines that the dispute 
is not one of immediate urgency," but I cannot conceive how any strike 
is not deemed to be of immediate urgency. Certainly any attempt or 
any strike by any industry in the coimtry is urgent. 

what you have done here is taken the entire ball of wax and given 
it to the President and said, in effect, "Go ahead; these are your alter- 
natives; just choose from them." What we seem to miss here are the 
incentives that require labor and management to sit down and go 
through the give-and-take that is necessary to reach an agreement. 

Somehow I seem to i'eel, as I did under the Harvey bill, that when 
"push" comes to "shove," management can sit back, and know even- 
tually it will be decided by the President and a board appointed by 
him, so why should they give at this point? 

Other than that, I woiud like to congratulate you. 
Mr. PICKLE. I would observe, Mr. Podell, that when you say that 

labor would say, "Why would they bargain at this point?"—and that 
would apply to both labor and management—I tlunk it is the incen- 
tive that we ha\e reference to. It works both ways. 

Mr. PODELL. 1 thank the gentleman. 
Mr. PICKLE. Thank you. 
Mr. JARMAN. Mr. Devine. 
Mr. DEVINE. Thank you, Mr. Chairman. 5fr. Pickle, we all regi-et 

iron elected to leave our Transportation Subcommittee l)ut are de- 
ighted you continued your interest in this problem. I know of the 
dedication and time you spent in preparing legislation in previous 
sessions in this area, and I hope that one of these bills is adopted so 
we could pass this problem back to where it belongs. I now will yield 
to my friend from Michigan, Mr. Harvey. 

Mr. PICKLE. Before you yield, I want to observe that I regret not 
being on the conmiittee. I went to the Investigating Subcommittee, and 
I hoDe we have more success than we did in the investigating field, be- 
ing the CBS episode, and it was not very successful. 

Mr. HARVEY. Thank you for yielding, Mr. Devine. I have already 
taken more than my share of the committee's time, but I wanted to 
say to my friend from Texas that he truly should be congratulated 
because he has done an outstanding job in this field and produced a 
vary fine bill in my judgment. 

As I testified earlier, I do not agree with all of the weapons you 
have selected or that you have suggested should be given to tne Presi- 
dent, but, nevertheless, I think the gentleman is responsible for the 
major feature that absolutely must go into any bill that we report 
oiit^—that is, that we do have to give the President the choice of what- 
ever option he wants to use in order to settle this dispute. 
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This is the salient feature in the gentleman's bill which is so impor- 
tant, which we mcorporated in onr«, and I thmk he ought to be con- 
gratulated on that, and I would like to do that. 

Mr. PICKLE. I thank the gentleman. 
Mr. JARMAN. Mr. Metcalfe. 
Mr. METCALFE. Mr. Chairman, I don't have any questions, but I am 

very much impressed and, I might say, concerned about the fact, and 
you have demonstrated, Mr. Pickle, m your presentation, your great 
concern for the Nation, especiallv in regards to labor. 

I am most appreciative of the input you have given us, I mean 
as far as your years of concern and years of study nnd your presenta- 
tions, and I would add m}- coraplinients to those of my distiuguislied 
colleagues. 

Mr. PICKLE. Tliank vou. Mr. 5Ietcalfe. 
Mr. JARMAX. Mr. Sknl>it;'.. 
Mr. SKUBITZ. Tliank you. ^Ir. Chairman. The gentleman from 

Texas is always very persuasive. I do have a few questions, Mr. Pickle. 
Did I nndei-stand you to say tliat the lorogram you have outUupd 

would extend over a ;^20-day period ? 
Mr. PICKLE. Yes; if all steps were followed through to completion.. 

You see. it can go one of two way.s: One, if just a strike threatens to 
substantially internipt progress, then it would go to the mediation 
board and then right on tlirough. 

Mr. SKUBITZ. I understand. 
Mr. PICKLE. Then, at the end of that, it would automatically go 

to other steps—si>ecial board, seizure, and congressional remedy—and 
all of that could amount to .320 days. 

Mr. SKUBITZ. I am sorry. I stepped out of the room a moment but 
I thought I heard you say. as I reentered. that any binding agree- 
ment which was suggested or presented could last only 2 yeare; is tliat 
correct ? 

Afr. PICKLE. Tliis is correct. 
Mr. SKITRITZ. Would the contract last for 2 years from the date of 

the procedural agreements, or if procedural problems required a year, 
•would that period be included in the 2-year contract ? 

Mr. PICKLE. It could last up to 2 years from the date of the final 
binding settlement. The length of the settlement would be up to the 
Board's decision. Xow, one proposal, Mr. Skubitz. of tlie American 
Bar Association, is that this would be for settleinent up to 3 years, so 
that you would not be getting into another one by tlie time one ended. 
That is a good point, and it may be something that I will oflfer at a 
later point. 

Mr. SKrrBiTz. Actually, then, if the period runs 2 years from the date 
of the binding agreement, isn't it actually a 3-year agreement? It 
•would appear to Ije a 3-year agreement since, on this step-by-step 
procedure, it could take 320 days, which disposes of 1 year ? 

Mr. PICKLE. Well, that is still during tlie time they negotiate. They 
bargain and negotiate and appeal and go through all of the steps 
upward. Tlien, at that point, there is a binding arliitration and they 
can go 2 years from that point, which would be nearly 3 ye^ars. 

Mr. SKUBITZ. Then would the agreement be retroactive for 1 year, 
this covering 3 years! Surely, any agreement that is reached would 
have to be retroactive, would it not ? 
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Mr. PioKLE. Well, they are just in kind of a status quo during that 
time while bargaining. However, of couree, tlie President has the 
l)o\ver to impose the recommended settlement of the Emergency Board 
as interim working conditions until the dispute is settled. 

Mr. SKCBITZ. Let us assume a contract exjiires on January 1 and 
bargaining is begun. How long from the day of the strike can bar- 
pa iiiing conthiuc f Is it 320 days ? 

Mr. PICKLE. Yes; it could be up to 320 days. 
Mr. SKUBITZ. Now, they are actually not operating under any con- 

tract for 320 days except perhaps the'old contract, is that correct ? 
Mr. PICKLE. That is correct. 
Mr. SKUBITZ. All right, suppose bargaining continues for 320 days- 

Ixsfore a new binding agreement is reached. Tliat agreement would 
have to be retroactive back to the beginning of my assumed January 1, 
is that correct? 

Mr. PioKLK. The effective dates of the arbitration decision would 
be determined by that decision itself. 

Mr. SKUBITZ. Then tlie new contract would run 2 additional jears 
from the agreement date wliich makes 3 yeai-s in all, is that not so? 

Mr. PicKLK. In the example j'ou use it c^uld run up to 3 years. 
ilr. SKUBITZ. Or nearly so. 
My next point, looking at the chart before you, deals with your 

proposed option—recommending legislation to Congress. Aren't we 
getting ourselves in the same boat wo are in today; that is, the Presi- 
dent recommends legislation? We get boxed up in the committee 
again, so where do we go from there ? 

Mr. PICKLK. I don't think we could ever reach a point where the 
Congress would not possibly be involved in one of these solutions. 

Mr. SKUBITZ. I refer to tlie possibility of the President saving, "I 
don't want compulsory arbitration, I don't want possession, so I recom- 
mend legislation." Would not that legislation come before this com- 
mittee; would not the monkey be on our back; and would we sit on it 
for another 2 years or so, or what would happen ? 

Mr. PICKIJ:. Mr. Skiibitz, we intervened so many times—that is. 
Congress—the last 6 rears, that it has almost become the rule rather 
tlian the exception. Inless you want to continue that procedure, we 
liad better hope that we can find a different approach so that the Con- 
gress will not be the mediator of the strikes. 

I do think, at any apjiroach, at some point, you cannot take away 
the right of Congress to actually consider specific legislation on their 
own or rexommended by the President. 

^Ir. SKUBITZ. I agree. We interfered in the past, and what we have 
really done is t.emporari]y granted certain benefits and extended some 
more time, hoping tlie problem would solve itself. 

The point I make here is: When we have thftsc three alternatives 
you suggest, the President could come along with a legislative pro- 
posal, suggesting to Congress that we do certain things. Now, we 
could do what we have done in the past—forget liis bill and pass 
our own le^lation—so wo are right then back \vnere we started if we 
use your third alternative. 

Mr. PICKLE. Well, I would assimie that the President would use all 
other alternatives before he came to that aspect. 

Mr. SKUBITZ. YOU mean compulsory arbitration ? 
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IMr. PICKLE. Possibly, before he would actually make a recommen- 
dation to Congress, but actually we don't know what he would do. 

Now, there is apprehension on both sides that they are not sure they 
want to trust the President with these alternatives; it gives him too 
much power. This is a legitimate reservation for either side to have, 
because it depends on who is in the AVliite House. 

I submit, though, the President is not going to play and should not 
play politics with a national strike. There is naturally going to be a 
tendency to have certain feelings about a certain approach, but these 
strikes tie up the Nation's economy, and we must find an answer and 
we must trust the President, whatever party he is, to say in this 
instance it is in the public interest. 

Mr. SKUBFTZ. I agree we must find some solution. I am trying to 
leam more about your particular suggestion, since differences exist 
between what you and Mr. Harvey have presented to us. 

Incidentally the compulsory arbitration proposal j^ou suggest could 
require the establishment of a special arbitration board. How many 
members would be on it ? 

Mr. PICKLE. The board is composed of five members—^three from the 
public, one labor, and one management. 

Mr. SKTjBrrz. Do you feel that would be better than the suggestion 
Mr. Harvey presented—the final offer by each group ? 

Mr. PICKLE. I feel a special board—and the board under Mr. Har- 
vey's approach is much the same, and the number of members may 
perhaps vary—but a special board is a special board. 

^Ir. SKUBITZ. AS I understand Mr. Harvey's suggestion, two sealed 
envelopes are brought to the board with a final offer from each group; 
is this correct ? 

Mr. HARVET. That is correct, but there are four sealed envelopes 
brought before the board, because each party can introduce an offer 
in the alternative, which could be important in dealing with salaries 
and workrule changes and so forth; so they have two offers in the 
alternative, and they will be done in secret as well. 

Mr. SKUBrrz. Then under the Harvey bill one of the four offers 
must be accepted; imder the compulsory arbitration's proposal, all of 
the various offers that are made may be considered in formulating 
the arbitration board's fuial decision. 

Mr. PICKLE. Of course, Mr. Harvey is in a better position to ex- 
plain his bill, but, as I understand it, really these are sort of prelimi- 
nary offers and you finally come down, when you are up to talk, you 
take the last offer, and that is the only one we may really know what 
the parties wish to advance. The others, insofar as we know, may be 
just preliminary attempts. But it still goes before a board whether 
under my approach or Mr. Harvey's approach. 

Mr. SKUBITZ. That is all. Thank you. 
Mr. PICKLE. Mr. Cliairman, may I observe, in conclusion here, I 

would mtu'h prefer the preservation of collective bargaining. We 
could choose to take no action, but we have found out that Congress 
cannot stand by when the Nation is ensnarled and under the grips 
of a devastating transportation strike. 

We have reached a point where we simply cannot have them, so we 
have to find some other kind of approach. I don't tliink that the 
American people are going to tolerate delays in finding fiolutious 

•for 1 liis problem or problems. 
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I don't think we, as Members of Congress, realize how deeply and 
how intensely the public feels on this subject. I think time is running 
out on us to fmd a better approach and a better answer. 

We are finding binding arbitration in big cities like New York, in 
the Postal Union, and I tliink perhaps we have reached a point where 
we might say it is not unreasonable, to protect the public interest, by 
finduig some way to get a settlement to these disputes. I thank you,. 
Mr. Chairman. 

Mr. JAEMAN. Mr. Helstoski. 
ilr. HELSTOSKI. I merelj' want to compliment my colleague for his 

fine statement. 
Mr. PICKLE. Thank you, Mr. Helstoski. 
Mr. JARMAN. Thank you very much. 
Our next witness this morniiig is another colleague on the Intei-state 

and Foreign Commerce Committee, Bob Eckliardt of Texas. 
Mr. Eckhardt. 

STATEMENT OF HON. BOB ECKHARDT, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 

Mr. ECKHARDT. Mr. Chairman, as a member of this committee, I am 
most sensitive of the committee's demands on tune and wanted to com- 
mence by asking the committee if you would prefer that I speak tomor- 
row? I would like for the committee to fully exercise that option. It 
will be no inconvenience to me because I would have given this testi- 
mony whether I were to be heard today or not. So, it would be no 
inconvenience. 

Mr. JAKMAN. Well, we have several other Members of Congress 
scheduled to appear today and wo thought that we would do tlie best 
we could with the time factor, that we would continue until a quoi-um 
call. 

AVe certainly will not restrict your testimony before the subcommit- 
tee in any way, but I think it would be well if you could get into it and 
give you a chance to make your presentation now, if possible. 

Mr. ECKHARDT. I thank the chairman. I would really prefer it that 
way because it can be somewhat responsive to previous testimony, but 
I certainly wanted to offer the committee the option. 

I wonder, Mr. Chairman, if we might have that Railway Labor Act 
chart before us for observation. (See chart 1. p. I'y-].) 

I certainly do want to commend my distinguished colleague, Mr. 
Harvey, for not only the preparation of some very excellent charts, but 
also one of the most comprehensive presentations of the entire question 
and coverage of the various bills that I think has ever come before 
Congress. My unbounded regard for his ability and for his integrity 
makes me hesitate to raise some criticisms and tliose I do otVer are done 
only in the sense of a Representative with a duty to do so, but with the 
fullest i-ecognition of his work in this regard. 

On the chart "Railway Labor Act," I think this must be a little bit 
amended after the case oi Hudson Railway Company v. UTU, and that 
in addition to "national strike" there must also be "selective strike" as 
another choice. Of course, it is generally known that the original de- 
cision of the district court prevented selective strikes. Tlie Court of 
Appeals for the District of Columbia, in Delaware tfe Hudson Railroad 
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•Co. V. ZJTV recognized the availability of selective strikes under tho 
circumstances set out in tliat case and the Supreme Court, denied cer- 
tiorari. So I think we need that chanae on the chart. 

There is one other point I should like to make with respect to the 
testimony given by m;^ colleague, Mr. Harvey, in whicli he stated, 
"representatives and friends of organized labor will present argu- 
ments for unrestricted union action such as we are now experiencing."' 
I would suggest that we are not now experiencing unrestricted umon 
action and I should like to point out in connection with this chart how 
this is so. If the members of the committee will look at their own copies 
of the chart which is attached to Mr. Harvey's t^vstimony, it might 
Ibe well to mark the dates actually involved in this labor dispute. 

If I may be permitted, I should like to point them out on the chart. 
It would be well to mark at the beginning of this square the date 
October 20, 1969, and that is when the fii-st notice was given by the 
imions of the desire to bargain and alter tlie contract. 

Then, in this space here between the square and circle, the date April 
16,1970, should be marked and that was the date in which both parties 
notified the National Mediation Board of the desire to commence that 
procedure. 

Tlien the date August 10,1970. should be marked at this point as the 
date of termination or tlie date of the National Mediation Board's 
report, which commenced the 30-day waiting period. 

At this point there should be marked the date September 10, 1970, 
which would be the end of the 30-day waiting period, when the parties 
would be able to strike, were it not for the appointment of the Presi- 
dential Emergency Board. There was an extension of 8 days and on 
September 18, 1970, the Presidential Emergency Board went into 
effect. 

The date November 10, 1970, was termed as the date by agreement 
on which the Board could report. Then the date of December 10, 1970, 
would terminate the 30-day waiting period. 

Then the President signed Public Law 91-554, which put into effect 
wage increases accorded by the Board 178 for adoption in 1970 and 
extended the date here to March 1,1971. 

At the termination of this date, upon notice that UTU would like 
to strike, a selective strike injunction was issued on March 10, 1971, 
and it was not until March 31,1971, that the court of appeals dissolved 
that injunction. 

Now I respectfully submit that this is not precisely the situation of 
unrestricted union action that is imagined to exist under our present 
law. There is much restriction on union action under the present Rail- 
way Labor Act. I am not prepared to say that this is not desirable, but 
I am prepared to say that much of the balance in favor of a decision 
on the side of management is brought into the equation by the long 
period of time in whicIi the status quo is preserved. 

Actually a labor dispute is not exactly like a war, as some of my 
colleagues have indicated it to be, and indeed I may say that at the 
•commencement of this hearing I was not altogether sure I was not 
before the Armed Services Committee when I heard considerable 
language concerning "mutual deterrent forces" and various arsenals 
and guns used in this operation. 
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The labor process is, of course, an adversary process and it is de- 
sirable in this process to build into it certain pressures and certain 
forces to bring alx)ut an agreement which is ultimatcljT a voluntarj* 
agreement, but I submit that it is an ovei*simplification to treat this 
matter as a simple exercise of force in which ultimately one decision or 
another is taken more or less as a victory by the one party against the 
other. 

I cannot help but be reminded, in the proposal of the administration 
with respect to a settlement, with what was called the Jim Bowie 
duel. It was a duel apparently invented by Jim Bowie and that is 
where the knife got its name and it was conducted by putting two men 
in a dark room, spinning thom around until they were not sure of ex- 
actly where they were and arming each man with a bowie knife and 
then letting them hunt each otlier. 

Xow, neither side knew where the other was, and it strikes me 
that the proposal of the administration is ^'ery much like this: the 
parties offer a single initial proposal and an alternative proposal and 
amongst four proposals an ultimate decision is to be made. 

Xow, I do not understand there is a substantial diffei-ence between 
the administration proposal, at least with respect to the offer, of final 
offer and the Harvey proposal, and I would submit that this does not 
take into account the realities of the collective bargaining process. 

Xow, I am not speaking altogether from just opinions derived in 
the la^ manner of months or even in the last several years on the 
question of collective bargaining. I have myself engaged in collective 
bargaining, I have myself engaged in arbitration witn respect to fti- 
tiue wages: that is. a conti'act would be entoi-ed into in the future, 
onre. Tncidentally. it was not a vciv happy experience, and T have 
cinraged in a great deal of arbitration with respect to existing con- 
ditions in a contract. 

I think I can say, without any question of a doubt, that the only 
persons who really fully understand the vying interests of labor and 
management are the persons who are the representatives of labor and 
management. Even an attorney, reasonably familiar with labor rela- 
tions with management, frequenth' has great difficulty in determining 
what is involved in a contract provision with i-espect to conditions of 
employment. 

There was many a time when I have been faced with a problem that 
looked to me to be trivial, until one has an ojiportunity to expend many 
hours in finding out how that working rule or that condition of em- 
ployment actually affects the people in the plant, and I veiy frequently 
discovered that what seemed trivial and what I would have settleci 
out immediately without a cent of reimbursement for those raising the 
ffuestion. developed to be an extremely important human problem and 
frequently an important problem with respect to money. And to 
imagine that persons called upon to make a rim-fired judgment from 
the outside, men however well intentioned, or however well versed, may 
enter into this question which runs the whole gamut of labor relations, 
as a contract negotiation does, is to expect a great deal of human frailty. 

Xow, ordinarily an experienced arbitrator is not confronted with all 
of the problems existing between a union and management but only 
with a single identified grievance, which has already gone through 
perhaps three stages of grievance procedures. It has been tried at the 
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first level with the foreman and union representative at the plant, 
and it lias bwji tried perhaps at a second level tliiongh the president 
of the local union taking care of grievance matters at, say, a local 
level and it has perhaps gone through a regional level in which persons 
higher up ui the hierarchy of management deal with the problem and 
then there is a reference of these cases to arbitration, and then the deci- 
sion is ultimately placed before a highly experienced arbitrator who 
then decides the issue after hearing the presentation possiblj' by 
lawyers on both sides. 

But what is he deciding ? He is deciding one single problem among 
many problems which are raised in the question of union-management 
relations, not the whole ball of wax. He is not setting up a new contract, 
but deciding something like the question of what should be done with 
respect to a cable splicer having a cable splicer's helper doing a certain 
job which the cable splicer says he ought to do and, therefore, his paj- is 
undercut. 

That is the narrow issue that such an experienced arbitrator after 
such wiimowing down of the nature of the problem is usually con- 
fronted with. 

If we are talking about compulsory determination of all of the terms 
of a contract, we are talking about the entire structure of labor-man- 
agement relations, not only in that single area but concerning every 
conceivable issue respecting the human interests and aspirations of 
persons working in the plant and the limitations of management with 
respect to what it can pay and what is necessary in order to obtain an 
efficient operation of the plant. 

Xow, this is an extremely different situation. I would suggest to von 
that in confronting this problem of what should be done about strikes 
that create considerable difficulty, considerable dislocation, tliat you 
consider the magnitude of the question involved. It is, indeed, a tre- 
mendous question. It is not just the argument that you hear between 
those who are for labor and those who are for management. It is a 
question that has been worked out in the past by a kind of common law, 
recognized incidentally in the steelwork trilogj' ^\ntli respect to arbitra- 
tion matters. But, again, the steelwork trilogy was dealing with a much 
more limited set of issues, that is contract interpretation, and not the 
question of outsiders drawing a contract for a union. 

Now, recognizing these practical facts, during the last session of 
Congress I presented a bill which was at that time numbered as H.R. 
19922, and very much the same bill is in Congress now af5 H.R. 359.'), 
a bill by Chairman Staggers, Mr. Macdonald. and myself. The bill 
has not purported to set up anj- type of compulsory arbitration. 

Wicn I introduced the original bill, I said I tliought that the provi- 
sion in that bill making it legal to engage in selective strikes, but put- 
ting certain limitations on selective strikes, was actually tlie existing 
law and, indeed, the decision in Delaware & Uvdson Railway Go. v. 
UTTJ supported my statement with respect to that portion of the bill. 

Tiiat case held that selective strikes are pennissible under the cir- 
cumstances raised in that case. Of coui"se, tlic difference between tlia*" 
decision and the bill is this, the primai't' differences: That the bill 
not only permitted selective strikes, but put certain limitations on 
selective strikes. It provided that no more than three railroads within 
a region could be struck at once, that they should not constitute more 
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than 40 percent of the traffic, and it provided limitations or provisions 
with respect to hauling of necessary goods that had to be moved because 
of security reasons or other reasons of necessity to be determined by 
the Secretary of the Department of Transportation and in those re- 
spects it limited what the Hudson case provided with respect to 
selective strikes. 

Now, to be honest, it also went further than the Hudson case because 
the Hudson case docs not provide that there may not be a lockout, a 
retaliatory lockout. Now, I am not prepared to say whether a retalia- 
tory lockout is legal or not, but at least the Hudson case does not deter- 
mine that issue. "V^Ticther or not it is legal will probably depend not 
on the Railway Labor Act, but rather on the question of the duty of 
Ithe carrier to serve all members of the public if he can do so and if 
he is not struck, he may be under a duty to do so. But, at any rate, 
the Hudson case does not deal with this issue and the bill which I 
offered did. 

Another thing that is different from the Hudson case, and which 
is more favorable to unions than the Hudson case, is the provision that 
where the proposal of the carrier, as, for instance, with respect to 
working conditions, is not made as an original proposal for modifica- 
tion of a contract, but is made as a counteroffer and is dealt with'tn 
the bargaining, that the carrier may not put that proposal into effect 
unilaterally. 

Xow, after the Hudson case, of course railroads that were not struck 
did, in fact, put their counterproposals into effect unilaterally. 

There may be some argument one way or another as to whether 
they did that lawfully, but at least the Hudson case didn't restrict them 
in so placing their working conditions into effect unilaterally. 

Now, you may argue with me that the proposals of the bill, H.R. 
3595, are therefore not balanced and I suppose it is an argument that 
would be interminable because it deals with the questions of certain 
practical itias in collective bargaining, but I want to point out that 
that bill does not prohibit the employer from initiating a change in 
working conditions and in followmg the same route that the union 
is required to follow in order to get itself in a position for self-help. 
It does not prohibit the employer after doing so to engage in the 
same kind of self-help. 

In other words, the employer can initiate a change in working con- 
ditions just like the union can initiate a proposed change in wages 
and at the time either would be free under the provisions of the Rail- 
way Labor Act, on the union side it can strike, and on the employer 
side it can unilaterally put into effect those changes in workmg 
conditions. 

Of course, with respect to the carrier that is struck, it can unilater- 
ally change working conditions even if those were offered as alterna- 
tives or at least as counteroffers. So the biU is not so one sided as it is 
sometimes indicated to be. 

Now, I would like to say to this committee that I am not absolutely 
sure that we should change the laws that exist today. This is a difficult 
thing for a person to say who is a proponent of a piece of legislation, 
but let me tell you why I say that. "WTien this bill was drafted, the 
Hudson case haci not been decided. After the Hudson case was decided, 
terrific pressures were developed on both the union and upon the 
employer to come to agreement. 
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Now what are the employer's pressures? The pressures acting on 
tlie employer are these. In the first place, the struck railroad cannot 
operate, at least practically speaking. Eailroads do shut down be- 
cause they can't get people to work for tliem wheii there is a picket 
line up. Of course, that railroad loses money and it begins to put 
Ijressure on othere within the association to come to a general agree- 
ment between all i-ailroads and the unions. 

So it is under jjiessures, it is under heavy pressures and, of course, 
I am sure tliat the railroads will tell you that tomorrow or the next 
day. But I submit to you the unions are under hea^*}' pressures, too. 

In the first place, as you will note, if you wi-ote down the dates I 
recited a minute ago, tliere has been approximately a year and a half 
that has passed or a little over that from the time'the original open- 
ing of the contract occiuTed. Therefore, of coui-se, persons are suffering 
from the failure to receive wage increases over that period of time. 

There is plenty of pressure for a union to decide to come to an 
agreement. In addition to this, those persons on the struck railroads 
are suffering, as the railroads are suffering, because they are off of 
the job and tliey are not drawing their full pay. 

There is always pressure on a union to come to an agreement from its 
own employees who are hitting the bricks at the time. Tliis is a great 
pressure and not only a pressure of loss of wages, hut a pressure of 
anxiety and insecurity because a decision lias not j-ct been made. 

In addition to this, there is the pressure of other employees who con- 
stitute a very large proportion of the employees on the railixiads who 
are respecting picket lines and, believe me, this pressure of the brother 
worker against the worker on strike is not inconsiderable. 

Mr. ADAMS. Would you yield there ? 
Mr. EcKHARDT. Certainly. 
Mr. ADAMS. Are you anticipating that all of these contracts in the 

future are going to open and close at tlie same time or anticipating in 
your selective strike legislation that they would open and close at 
various times ? 

Mr. EcKHAEDT. Various times, no change from the present. 
But I am merely submitting under the decision wliich I think is a 

very wise one in the Court of Appeals of the District of Columbia, 
much of these pressures that have been discussed here with respect to 
the various bills, like the Pickle bill and the Harvey bill, which, in- 
cidentally, I tliink is a bill that shows a tremendous amount of consid- 
eration of the problem I am discussing here, I would only disagree, 
not because of the intent or the direction or the sincerity of the author, 
but rather I think the bill does not introduce or it introduces an ex- 
tremely difficult problem in collective bargaining that should not be 
introduced at this time. 

But I say to you that pressures now exist and pressures exist which 
ore different from anj' that we have seen in most of our times within 
this Congress, because the Hudaon case made a great difference. It 
brought back into play the ordinarj' forces of collective bargaining, 
the ones I hadjust described. 

Now, one George Bernard Shaw wrote a little essay and I some- 
times suppose he only wrote plays in order that he could write prefaces 
to a play called "Androcles and the Lion" and I think it has some 
significance here. 
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The name of the preface was "Why Not Try Christianity ?" And the 
hurden of the essay was tlaat it had never really been tried. 

I suggest to you, on this question of railroad strikes, why not try 
collective bargaining ? And I submit to you, within the last reasonable 
period of time it has not been tried. Therefore, I come to you in a very, 
very unusual position, the position of an author of a bill that would 
suggest that it be held in abeyance until collective bargaining is tried. 

I would like to submit to you, though, one possible approach to this 
matter, if legislation is needed, it might be desirable ultimately to pro- 
vide an option at the end of the present provisions of the Railway La- 
bor Act m which the labor imion could clioose to forgo its right to 
strike for another 30 days and the quid pro quo for so doing would 
be the provisions for a reasonably regulated selective strike as pro- 
vided in our bill. I think that that would create an incentive for the 
union not to strike and create the situation which now exists. 

There are a lot of pains and penalties of this strike. There are pains 
to the employer and there are also pains to a lot of employees on the 
railroads that are not struck whose working conditions are diminish- 
ing and if you check on the details of tliat matter, you will find that 
many men that have gone out to drive a train from one place to an- 
other and would have received a considerable rate of pay have had 
their pay cut very drastically because of the change m working 
conditions. 

You know, after all, pay is not by any means the whole thing and 
tmless working conditions are pegged at a fixetl base, pay rates mean 
nothing, and of course, this base has been loosed with respect to the 
unstruck railroads. 

I submit there would be an incentive for the union not to have struck 
and, of course, if it did not strike, then the Railway Labor Act would 
require that those conditions remain in effect and perhaps much suf- 
fering and much pressure, which may have been umiocessary, could be 
avoicfcd for another 30 days in order for the union to buy the right 
to have a more completely controlled selective strike at the end of that 
30 days. 

I submit that at least is a possibility and I also submit that the 
same rights under the same sorts of circumstances with respect to 
opening the contract would be available to tlie employer. 

Mr. Chairman, that completes my statement and I thank the 
committee. 

Mr. ADAMS (presiding). Thank you, Mr. Eckhardt. I think your 
statement has been excellent. 

Mr. Podell. 
Mr. PoDELL. I would like to congratulate the gentleman from Texas. 

I certainly feel he has touched the key issue. I myself was wondering 
for some time why legislation was needed. I agree wholeheartedly with 
the gentleman's position. I think it is proper and would like to eon- 
gratulate him for it. 

Mr. EcKHAm>T. I thank the gentleman. 
Mr. ADAMS. Mr. Harvey. 
Mr. HARVBT. Thank you, Mr. Chairman. 
I certainly want to congratulate my good friend from Texas. I 

readily admit he is one of the most knowledgeable men. in the House 
in the area of management and labor relations and we all listen when 
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he speaks. I studied the bill that he and our chairman, Mr. Staggers, 
introduced, very, very carefully and I do not disagree with everything 
he says. I think we are both trying desperately to achieve a balance, 
a balance between labor, on the one hand, whose difficulties and whose 
hardships he has very eloquently expressed here this morning, and a 
balance between management, on the other hand, and a third factor, 
let's say the public interest as well. 

I would just address myself very quickly to one or two of his re- 
marks, since he did mention that the parties themselves know best, not 
the arbitrators, or not their lawyers. With this I wholeheartedly con- 
cur. It was for this reason that we thought that "final offer selection*' 
was so much better than any form of compulsory arbitration, because 
the parties themselves participate in final offer selection and they are. 
as the gentleman from Texas said, the only ones fully cognizant with 
all of the ramifications and all of the problems that each individually 
faces. 

The arbitrators are not. If I had to compare them, I would say that 
the final offer selection program is very similar to what we practice in 
competitive bidding. There we take sealed bids one against the other 
and each contractor who submits the bid is totally cognizant of all of 
the problems he faces. The practice there has worked very well and it 
has driven the parties together for the most part in their bidding. I still 
have faith although I said in my statement it has never been tried and 
it has not, of course, but I still 'have faith that final offer selection 
would tend to draw the parties very close together in their final view. 

But I want to say again, I want to compliment the gentleman and 
congratulate him on the work he has done in the field and to say I look 
forward to working with him on this committee to develop a solution 
that will be mindful of the wishes of labor and wishes of management 
and probably, most of all, the welfare and health and safety of the 
American people. 

Mr. EcKiiARDT. I thank the gentleman very much for that state- 
ment. I would like briefly to comment on this final offer selection, be- 
cause it is intriguing as a concept, but I think the point is this, that 
just as in any two-party system, just as in, for instance, a law case, or 
just as in a meeting between members of a subcommittee or committee, 
the interaction between parties with respect to a particular issue may 
result in avenues of solution that are beneficial to both parties which 
are never met by the original offers. 

It is hard to give an example off-hand, but I know there are many 
situations in collective bargaining where both parties seem to be com- 
pletely stalemated because there is an interest on the part of manage- 
ment that seems to be absolutely conflicting with that on the part of 
labor and this frequently has to do with efficiency of production and 
there are questions, for instance, like incentive pay as opposed to hourly 
pay, things of this nature. 

And sometimes it is possible to find that the parties are not oppos- 
ing each other diametrically, but are rather opposing collaterallv so 
that a solution may be found that satisfies the objectives of both pai-ties, 
because any lawyer knows that this is true in a lawsuit and I think any 
legislator, who has had experience on a committee, knows that fre- 
quently solutions can be found on subcommittees that cannot be found 
on committees and can be found on a committee that can't be found 
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on the floor of the House, for precisely the same reason, the floor of 
the House is ordinarily a situation in which the either/or, that is, you 
take this bid or you take that bid; but on a subcommittee the decision 
may be sometliing in between. 

Frankly, I think this soiuids good, but I don't tliink it will work. 
But let me submit, without if commending, a possible appi'oach of that 
nature which might at least possibly work, and that is a series of oilers, 
each one of whicii must be closer to the other, or must not be given, nnd 
then at the point where one party, in effect, cashes in his chips and 
says, "Tliis is the best offer I can make," it might be desirable to per- 
mit the other party to make a second offer and then select from tmal 
offers after a series of bids. 

I don't recommend that, but I suggest it answers some of the ques- 
tions and some of the problems with the suggestions tliat liave liere- 
tofore been made. Of course, there is another point and that is that 
the sealed bid thing sounds good, but the employer always knows more 
about his business than the union docs, so that the employer is always 
dealing with greater enlightenment as to what might ultimately 
come out tlian tlie union. 

The union is, in effect, saying, "We need tliis much. "^AHiat will you 
give?"' 

There is a nece.ssity for interchange before the parties fully under- 
stand their respective positions. It seems to me the single final offer 
does not recognize that fact, but perhaps a succession of offers pro- 
liibiting getting further apart. If you are going to get further apart, 
yon just say tluit is the hi.st act you can say and tlien a subsequent offer 
after one party says, "This is all,'" they possibly reach the jioint that 
is suggested in tlie procedure you suggest in your bill. Mr. Har\ey, as 
one of the alternate means. 

Mr. ADAMS. Mr. Metcalfe. 
Mr. METCALFE. Mr. Chairman, thank you very much. 
It seems to me this morning we had an unusual array of star wit- 

nesses and I was very much impressed by the gentleman from Texas 
and I watched him very carefully and he made a marvelous and very 
thoughtful presentation without benefit of one note, whicli shows 
to me that he has given considerable thouglit to it and I would like 
to express my thanks to him and also for giving me an input that is 
going to help me in arriving at this very important decision, and I 
thank you for your ver\' excellent statement. 

Mr. EcKHARDT. I thank the gentleman. 
Mr. ADAMS. Mr. Helstoski. 
Mr. HELSTOSKI. Thank you, Mr. Chairman. 
I want to compliment the gentleman from Texas for his very co- 

gent remarks and very balanced presentation on the proposed legis- 
lation. 

I have one question. You imply that the present process under the 
Railway Labor Act is a rather lengthy one. Do you suggest any modi- 
fication to shorten this so that perhaps one side or the other might 
not be adversely affected because of the length of time involved? 

Mr. EcKHAnDT. Well, I think one thing that would shorten it would 
be. the kind of suggestion that—well, let me put it this way. I think 
that actually the court's decision in the Hwhon case will shorten 
it, because I tliink that up until the present time the situation that is 
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envisaged by the bargaining parties is that there will be no time at 
which any pressure can develop that will result in their ultimate 
settlement. Therefore, they tend to ride out the maximum periods of 
the act, recof^iizing that ultimately a nationwide strike will throw 
the matter into Congress anyway and that Congress then will frame 
its decision as a sort of mirror of determinations by the Board, final 
decision of the Board, as we have done several times. 

As soon as the court brought back into the picture an ultimate 
possibility of a strike, which of course is the only thing that ever makes 
collective bargaining work, and I am not advocating a strike because 
I think unions and management fear a strike and do not desire that it 
ultimately occur, but it is the one thing that makes collective bargain- 
ing work, because it is a possible clout at the end of the line that re- 
?uires both parties to try to come to agreement, and I think that very 
act will tend to make the parties decide the case in the first or later 

stages. 
I would suggest, too, if you do ultimately decide to provide that 

option after the last 30-day waiting period, in which the imion might 
elect to forgo a strike for another 30 days, with the procedural re- 
quirements of the selective strike coming mto eflfect after that period 
of time, I submit that that machinery would have the same kind of im- 
pelling influence on effective bargaining at earlier stages. 

I think perhaps it would have even a little more force than the deci- 
sion of the court, but I must say this, that you can hardly devise a 
better balance of pressures than that which results from the court of 
appeals' decision in the Hudson case. 

Mr. HELSTOSKI. NO further questions, Mr. Chairman. 
Mr. ADAMS. Thank you very much, Mr. Helstoski. 
Now, Mr. Eckhardt, I am certainly interested in your statement on 

the selective strike legislation and the court decision, as you and I have 
been asking people questions about the court, decision for 2 or 3 years 
now. As I remember it, you indicated you believed, that under the 
Hudson case, railroad management would have the right to put into 
effect changes in work rules if all of the crafts went out at the same 
time and if a particular railroad is struck. 

Mr. ECKHARDT. Under the Hudson case there is no prohibition 
against that. 

Mr. ADAMS. All right, would it apply to crafts other than the craft 
which announced its mtention to strike f 

Mr. ECKHARDT. I would not think so. If one craft were not striking, 
but were merely respecting a picket line of others, I would not think 
that it would be put into effect. 

Mr. ADAMS. All right. Now, suppose you have in effect a selective 
strike, as under the Hudson case, you haa a settlement with one w^hich 
establishes a pattern for that particular road and not for the others. 
Would other roads have the right at that point to put into effect 
changes in work rules ? 

Mr. ECKHARDT. Under the Hudson case ? 
Mr. ADAMS. Yes. 
Mr. ECKHARDT. And is there an existing strike? 
Mr. ADAMS. Yes, but they have not locked out. There is an existing 

strike and one road is settled and other roads have not been struck. 
Mr. ECKHARDT, Well, aren't you envisaging exactly the situation that 

exists today? 
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Mr. ADAMS. I am. 
Mr. EcKHARDT. I see nothing in th» Hudson case that prevents 

changing the work rules. I think there arc arguments that the work 
niles cannot be changed where the railroad is not struck, but the 
Hudson case I don't believe addressed that question. 

Mr. ADAMS. AS you interpret it, doesn't the Railway Labor Act re- 
quire "Evergreen"' contracts until you have, m effect, a completion of 
labor dispute macliinery and, in effect, a strike? In other words, the 
Railway Labor Act determines that working conditions and wages 
must remain in effect unti 1 such time as there is a strike ? 

Mr. EcKHARDT. There is some respectable argument that those rail- 
roads not struck are still subject to the Evergreen clause, but, on the 
other hand, the railroads contend that the quid pro quo, or the other 
side of the coin, I suppose I should say, from the right to strike, is a 
ri»ht to change working conditions unilaterally and when there is, in 
effect, a dispute over a contract which will ultimately govern them 
all, that they are in a battle in which they can use comparable weapons 
to the right to strike and may use them selectively. 

Mr. ADAMS. Your bill, however, would freeze the situation for the 
nonstruck operations, is that correct ? 

Mr. ECKHARDT. That is con-ect. 
Mr. ADAMS. Thank you. Any questions ? 
Mr. HARVEY. NO questions. 
Mr. ADAMS. Thank you, Mr. Eckhardt, and the committee will stand 

in recess until 2 o'clock, at which time we will continue with witnesses 
that have been announced. 

(Whereupon, at 12:40 p.m. the subcommittee recessed, to reconvene 
at 2 p.m. of the same day.) 

AFTER RECESS 

(The subcommittee reconvened at 2 p.m., Hon. Brock Adams pre- 
siding.) 

Mr. ADAMS. The committee will come to order. 
The first witness we have for this afternoon is the Honorable 

Lawrence G. Williams of Pennsylvania. 
Welcome to the committee, Mr. Williams. We are very pleased to 

have you here today and are looking forward to your statement. 

STATEMENT OF HON. LAWRENCE G. WILLIAMS, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF PENNSYLVANIA 

Mr. WILLIAMS. Thank you, Mr. Chairman. 
I would like to have unanimous consent to enter my statement in the 

record and then proceed to make a short statement and answer any 
questions you may ha\e. 

Mr. ADAMS. Without objection your statement will be entered in the 
record following your remarks. 

Mr. WiLLiAMS.Fine. 
Mr. Chairman, I am very pleased to appear hei-e this morning and 

testify in favor of H.R. 9088, 9089 and 9.571, wliich are all identical 
and which I believe are usually referred to as the Harvey bills. 
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Mr. Chairman, I don't hare any position for or against unions or 
for or against management. But I am con\inced that the economy of 
this country, the union members, tiie members of management espe- 
cially the railroads, and our consumers in this country, the general 
public, can no longer stand the impact of a national transportation 
strike. 

On a nimiber of occasions since I have been a Member of Congress, 
it has been up to the Congress to settle transportation disputes and I 
do not believe that tliis is a proper thing for the Congress to be doing. 
I do believe that we should take the Congress out of legislating in 
order to end transportation strikes, and I think if we do, we will en- 
courage tnie collective bargaining in its purest form. 

The people engaged in a strike, whether it be union or manage- 
ment, will not be able to look to Congress to settle their disputes and. 
as I stated before, the state of our economy today is in a somewhat 
precarious jjosition. Our civilization has aclvanced to a point where 
we arc sliipping all kinds of perishable goods all across this coimtry 
and I do not think that our economy can any longer sustain the im- 
pact of a national transportation strite. 

While I would hope that on every occasion collective bargaining 
could be the answer, apparently it just can't be and this is why I be- 
lieve this subcommittee has a responsibility, which it is discharging, 
of reporting out legislation under which we can avoid future national 
transportation strikes. 

(Mr. Williams' prepared statement follows:) 

STATEMENT OF HOS. LAWBE.VCE G. WILLIAMS, A REPRESENTATIVE IN CONOSESS 
FBOM THE STATE OF PENNSYLVANIA 

It is a privilege for me to he here today and have tlie opportimltj- to present 
some of my thoughts on the r.iilroad and transportation legislation before this 
body. I plan to mention some of the important problems encountered when labor 
and management disputes reach the emergency stage. 

In looking back on time, we truly are living in an enlightened era for man. 
However, we do not always act like it is an enlightened era. In many ways oar 
society is not iierforming up to its iwtential. And gentlemen, there is no question 
that throughout quite a few decades of large, emergency strike history—first 
with one industry, then another—that the majority of jjeople in the United 
States are deeply dismayed with, and are unfavorably affected by crippling 
strikes. Especially during at least the past decade, strikes by walkout or by re- 
fusing to work, have been doing the country a great deal more damage than good. 

The occurrence of a large transiK)rtatlon strike is a serious national matter 
for three groups of people. One of the groups is small and ix)werful—this is 
carrier management. The second group is medium-sized and also powerful—this 
is labor. And the third group is very large and weak—this is the consumer public 
numbering in the millions. 

The medium-sized group, or labor, has achieved such confidence and power 
that it can addre.ss an ultimatum to the small group in such words as this: 

"If you do not agree to my terms. I will hurt that undefended large group of 
consumers. And no matter what the consequences may be to them, I will prevent 
that large group of iteople from carrying on either their normal, or their emer- 
gency transportation activities." 

In return the small group has so much power that it can dictate back to the 
medium-sized group: 

"I am not going to agree to your terms even if you do hurt the people." That 
is the way the majority of the people are harmed by a strike. 

A transiwrtation strike becomes particularly serious at this time—when the 
economy of the Nation needs it least. On the other hand the economy definitely 
needs a "Pick-up." When a more vigorous economy and control of infiation are so 
Important all across the country, it is especially important that the crush of a 



187 

strike should not take place. It takes cooperation of tlic carriers anil labor, not 
conflict, to inject vigor into the economy. Also, if there ever was a time when we 
do not need more inflation, it is at this very time. 

Under the present law and judicial rulings, any selective strike leads to escala- 
tion and the potential of a full, nationwide strike. This would be a calamity and 
cost very dearly. There are four areas where strike.s always cost the country a 
great deal of money. One is in management where it is necessary that they bolster 
their top staff with high .salaried specialists to deal with labor matters so they can 
stay In business. That expense would not be neces.sary if it were not for .serious 
strikes. 

For the worker and his family, strikes also result in a rock-bottom paycheck 
Iieriod—either a long one or a short one. Neitlier would that loss of income be 
nett'ssary. 

X third circumstance in which strikes are costly is that the industries which are 
allied to. or de|>eDdent upon the striking force are idled and forced to take a finan- 
cial beating. 

The fourth way strikes ciin force a huge liiUiou dollar tmrden iiiion Americans 
is two-fold : The taxpaying public has to stand good for an exin-nsive Federal con- 
trol agency for labor, and even more unfortunnto, to pay the cxpon.se of the U.S. 
Congress as an additional control agency. 

I feel that the costly side of the strike picture is the absolute concern of the 
majority of Amerlcan.s. Kvich los.ses are deadweight around the ne<'ks of all tax- 
payers and too often, during bargaining, strikers are able to keep such losse.* hid- 
den in the woo<ls as though they are not something they can do anything about. 
I feel that these losses are an issue, and it is the duty of the labor bargaining 
?roui)8 to have more real con.sclence about such expenses. The.se are obvious rea- 
sons that the kind of transportation strike now threatening like a cancer to si)read 
to all parts of the country cau.ses disastrous lo.sses. and at the .same time a rise in 
the inflationary spiral. These are results which the country cannot afford—and 
notiody wants. 

It is time that business and labor become creative and find constructive ways 
of linrgainiiig rather than one side resorting to irrespimsibly walking out on the 
joh when there is something to be di.si)leased about. Kven though t\w technique 
hns been used for generations. Walking out and Locking out are demeaning tech- 
ni(jne.s. It is no compliment to either side of a disi>ute that its members use that 
ti-chnifiue to get their way. 

.\s the pefiple of this Nation are taking steps to Improve our environment, our 
living condition.s, and civilization in general, surely we can find ways of com- 
mnnicating our needs to one another better than by refusing to coo|>erate with 
one another—l)etter than turning our Imcks on each other—or better than refus- 
ing to take action which is for the common good of the majority. 

Probably no other i)oint is as important as this: Congress should not have the 
IMisition it now has in indu.stry—that of setting emergency trnn.si>ortation labor 
standarrls. Congress has been put in the jM).sition of setting industry's emergency 
iwy standards. I rei»eat—this kind of action should not take pliice in Congress. 
In order to assure that the transix)rtation strike does not spread to emergency 
Iiro[)ort1ons, I feel there should tie various means ft)r the President to l>e able 
to .settle nn emergency dispute. J.,egi.slation .should provide that selective strikes 
could be permitted l>y the rre.sidcnt, unless he finds, in a six'citic instance, that 
this would cause immediate imi»eriliiieTit of the national hc.ilth and safety. He 
should IM' iMTmitted to call for additional time at the bai"gaining table: should 
have authority to set up a mediation board, if necessary, to settle the strike; 
and that extremel.v strong im|H»tus be i)rovi(led to collective bargaining while 
still holding the promise of eliminating the divisiveness of compulsory 
arlvitrntiou. 

It wonld be for the t>eRt good of the Nation that national emergency condi- 
tions should not be fK'rmitted in transportation disputes. Then>fore. I am pleased 
to co-.sponsor U.K. ii.'u). which is ideiitictil to II.U. DOSS and Il.R, 008!), as the 
most certain and fair legLslation to accimiplish that. 

I saw in the iiewspajn'r the other day that lM>th triinsfK>rtation management 
and the unions want the government to sl;iy out of their strikes. (If cour.sc that 
would be ideal. That is the way it should be. Hiit. it apiiears that management 
and labor are not seriou.s about ke<'piug their problems to themselves. If they 
were .serioiLs about it, they would find ways of .s("ttliiig their differences which do 
not trample on such a great iwrtion of the undeserving public. 
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Surely the day is at hand when American labor and American management 
should unitedly try to launch an era of progressive rather than regressive, labor 
bargaining. 1 hope we are living in a day of suflacient creativity and enlightened 
human reasoning that striking can be made old fashioned and outmoded in this 
great Nation. 

Thnixk you. 

Mr. .\D.\jrs. Thank you very much, Mr. Williams. 
Mr. Han-ey. 
Mr. HARVEY. I have no que.stions, Mr. Willisuns, but I tliank you 

very, very much for your support in coming here this afternoon and 
for the emphasis you put on our getting out a bill to solve this prob- 
lem because it is only through legislation we are eventually going to 
bring this problem to an ultimate solution. 

I compliment you and tliank you very much. 
Mr. WiLLLiVMS. Thank you, Mr. Harvey. 
Mr. AD.VMS. Mr. Kuykendall. 
Mr. KuYKEXD.vLL. IVIr. Williams, it is good to have you. 
There is one jx)rtion of the Harvey bills and the atlminisrtration 

bill that brings m the idea of having a committee or board, choosing 
the best of the final offer.s. 

I have come around to the painful conclusion that whatever we 
pass through this Congress in the way of a satisfactory final way of 
settling, it will not be something that will be equally agreeable to both 
sides, but it is almost going to nave a settlement that will be equally 
disagreeable to both sides; do you agree with that? 

Mr. WILLIAMS. Yes; I certainly do. Wliat you are really saying 
is, regardless of which it is, last offer or last alternative ofTor that is 
selected, I am quite confident that both sides will be unhappy to the 
extent that they did not get everything they wanted. 

Mr. KTJYKENDALL. Are you saying that you think the final solution 
should be feared by both sides so they would bargain in between? 

Mr. WILLIAMS, t would think botli labor and management would 
do everything they could before placing themselves in tlie position of 
having the board make the final decision. I would believe that they 
would make a greater effort to reach a solution through collective 
bargaining. 

Mr. Kt VKENDALL. So, in this case where in the past, and the record 
earlier this year and again last year, in my questions to representatives 
of organized labor I questioned why it always seemed that the panel, 
no matter how constituted, was never agreeable to labor and the answer, 
and it made sen.se to me, no panel, no matter how honest or well-in- 
tentioned, could understand work groups, but in this cjuse both sides 
will understand the work groups who make the final offers; is that 
correct ? 

Mr. WILLIAMS. T would say there would be no question about that 
because all of this will \>e spoiled out in a last offer and last alteiiiative 
offer being made by both management and lalwr. 

Mr. KT'YKEXDALL. SO it won't be the panel's offer, but it will be bj* 
pcojilc who know the business; is that correct ? 

Mr. WILLIAMS. Yes; I would say that is true and that is one reason 
I supjiort these bills. 

Mr. KCYKKXDALL. Thank you, Mr. Chairman. 
Mr. AD.\MS. Thank you very much, Mr. Williams. 
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ilr. WILLIAMS. Thaiik you verj- much for the opportunity of appear- 
ing here. 

Mr. ADAMS. We appreciate your appearing before tlie committee. 
The next witness is the Honorable Wiley Mayne from Iowa. 
Welcome, Mr. Mayne. We are very pleased to have you with us 

today. 

STATEMENT OF HON. WILEY MAYNE, A EEPRESENTATIVE IN 
CONGRESS FKOM THE STATE OF IOWA 

Mr. MAYNE. Thank you, Mr. Chairman and members of this dis- 
tinguished subcommittee. 

I sincerely appreciate your affording me this opportunity to api>ear 
before you and testify on beha' "^ of the earliest possible reporting and 
enactment into law of ''The Emergency Public Interest Protection 
Act." 

Mr. Chairman, I am afflicted today with laryngitis, so I would like 
permission to submit my entire statement in the record and to give only 
parts of it orally in this appearance before you. 

MI-. ADAMS. Without objection your statement will be entered into 
the record and you may summarize or proceed in whatever manner 
you wish. 

Mr. ALiYNK. Mr. Chainnan, the Nation is again faced with actual 
and potential disputes between labor and management in practically 
«very segment of the transportation sector of our economy. Transpor- 
tation stoppages have vicious effects upon the whole economy, not only 
of a re^on directly affected, but also of the entire Nation. 

Xothing so dismays me, and I might say ray constituents, as to see 
bountiful harvests of com and soybeans piled high in the middle of 
Iowa streets, exposed to deterioration as local, regional, or national 
transportation labor disputes prevent the normal flow of commerce. I 
am sure it is equally frustrating to feed-deficient areas that they can- 
not obtain delivery while abundant supplies are spoiling in the great 
feed-grain producmg areas of the land. 

Xow I shall move over to the top of page 3. Many lowans, operating 
firms big and small have been forced by the series of transportation 
stoppages in recent years into abrupt cutbacks in their business opera- 
tions and with increasing frequency to bankruptcy. 

This has also been a very heavy burden on the farmers. 
We have a number of small plants in northwest Iowa ^^•ho luvve 

built up their businesses through developing a good quality ])roduct, 
and a market for that product, with many orders and the lalK)r force 
and capital goods to meet those orders. l)uring the so-called "local" 
truckers strike in Chicago, which is .500 miles from Sioux City, the 
principal city in my district, our business people could not get parts 
or raw materials needed for production or to assure delivery. 

Many northwest lowans called me during the Chicago truck strike 
and during the various railroad strikes which paralyzed our north- 
west Iowa economy to a vei-y great extent. They were desperate for 
materials and were being forced to lay off employees or to close their 
doors. Many survived only through massive layoffs in the end. or were 
forced into bankniptcy or into forced fire sales to big outside corpora- 
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tions. Eacli disiooation of transportation channels through strikes and 
lockouts has taken its toll in the economy of northwest Iowa. 

ilucli has been said about the reasons for the deterioration of Amer- 
ican railroads and the plight in wliieh they are today—but in my mind 
the greatest factor in more and more Americans turning from rail- 
roads to trucking—especially their own trucks, ivs evidenced in the 
substantial increase in farm-to-market, trucking by farinei-s, for ex- 
ample—has been the increasing inability of farmers and businessmen 
to have confidence in railroads delivering the goods on st'hednle l)e- 
cause of the danger that delivery will be disrupted by still another 
labor-management dispute. 

It is not good economics and may in time produce a sort of anarchy 
within our transportation system, but many businesses feel forced to 
acquire and operate their own trucks to insure reliability of ti-ans- 
portation for tlieir raw materials «nd products, even though those 
trucks are used perhajps only a few hours or days each week or only oc- 
casionally during the year. 

It is ridiculous for this Xation to tolerate continued transportation 
disputes so disruptive and injurious to our national intei-ests, and in- 
deed detrimental to the short- and long-run interests of transportation 
labor and transportation management alike. I do not contend the 
"Emergency Public Interest Prote<'tion Act of 1971" offers an imme- 
diate j>anacea, but it does, in my estimate, provide our best hope for 
legislative remedies capable of enactment during this session of the 
Congress. 

Now I am going to page 8. 
Gentlemen, further I submit that the "Emergency Public Interest. 

Protection Act of 1971"' would be improved if amended to authorize the 
same procedures in the case of regional emergentdes caiised by strikes 
or lockouts in the transportation industry as would be autliorized in 
national emergencies. 

The Chicago truck .strike was principally in Chicago and a few other 
truck terminal cities last year, and was not a national strike. Yet this 
.strike had adverse effects throughout the Nation and forced many 
businesses thixmghout the Middle West into dii-e straits, some into 
bankruptcy. 

I am especially concerned in view of recent diM^isions regarding so- 
called selective strikes, which conceivably could paralyze substantial 
areas of this Nation without falling under the definition of "national 
emergency disputes" as limited by NLllB rulings and court decisions. 

Now I am going over to page 10. 
ilr. Paul Beck of Sion.x City, Iowa, a resident of the Sixth Con- 

gressional District of lowii which I have the honor to represent in this 
Congress, and the chairman of the board of Sioux Trans{X)rtation Co., 
has been a seriou.s student and observer of the trans]iortation stoppage 
crisis. lie has prepared a statement for this subcommittee which I re- 
spectfully request be made part of the record of these hearings imme- 
diately following my testimony and be considered by the subcom- 
mittee. 

Mr. An.\:Ms. Without ob]'e<'tion it is sx)ordered. 
(See p. 194.) 
Mr. M.VYNE. Mr. Chairman, the 11 States wliich make up America's 

heartland—Arkansas, Colorado, my own Iowa, Kansas, Jlinnesota, 
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Missouri, Nebraska. North Dakota, Oklalioma, South Dakota, and 
Texas—joined in establishing the Mid-^Ajnerica Governors' Trans- 
portation Council. The council has taken responsibility in transporta- 
tion matters of concern to its members. Also all of the members are 
appointees of the Governors of these respective States. 

Collectively, the States represented by the council have 34.4 percent 
of the Nation's railroad mileage. 27.8 "percent of its public airports, 
and 34 percent of its surfaced roads and street mileage. The council 
was established in recognition of the connnon interest in, and concern 
with, transportation as a major factor in the economic future of the 
member mid-America States. 

John P. Dovle, chairman of the Mid-America Govenioi-s' Transpor- 
tation Council, a widely recognized expert in the field of transporta- 
tion, had hoi)ed to be able to appear and present detailed testimony 
analyzing the lejrislation before the conniiitte«. He is unable to attend 
these hearings and has asked that I submit to tlie subcommittee and 
insert, a copy of the resolution of the Mid-America Governors' Trans- 
portation Council. It is quite brief and I request it be inserted in the 
record of the liearings and that the views expressed by the council 
be given the subcommittee's consideration. 

(See p. 195.) 
Mr. ^Lw.vE. Mr. Chairman and members of the subcommittee, in 

closing I believe the "Emergency Public Interest Protection Act" 
with the amendments I suggested would gieatly support and 
strengthen free collective bai'gaining in this Nation. It provides an 
effective approach which will provide for a minimum of Government 
interference with free collective bargaining and yet proxdde a range 
of options which the President could pursue in protecting the Nation's 
health and safety. 

I urge that the subcommittee take prompt and favorable action on 
this legislation, assigning it highest priority. 

Thank you, Mr. Chairman. 
(Mr. Mayne's prepared statement and attachments follow:) 

STATBMEKT OF HON. WILEY MAYNE, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF IOWA 

Mr. Chairman and Members of this disttngnislietl subcommittee, I sincerely 
appreciate your affording me this opportunity to appear before you and testify 
"in belialf of the earliest iwssible reporting and enactment into law of "The 
Emergency Public Interest Protectifin Act." 

I cosponsored the introduction of this legislative proposal, requested by Presi- 
dent Xixon, in the 91st Congress. On tlie opening day of the 92nd Congress, I 
reintroduced the language of that bill, updated for this Congress, as H.R. 901. 
President Nixon renewed his request for this legislation, with slight modifica- 
tions, before the present Congress, and I .joined in cosi«insoring H.R. 3639 and 
H.R. 4116, identical to H.R. 3596 which was introduced by this Subcommittee's 
parent Committee chairman. Congressman Staggers, with cosponsorship by 
ranking minority member Congressman Springer. I am pleased that the Sub- 
committee is holding hearings on this legislation, and I nrge this Subcommit- 
t«e to exi>edite its consideration and enactment as soon as possible. 

Tiie nation is again faced with actual and potential disputes between labor and 
management in practically every segment of the transitortation sector of our 
economy. Transportation stoppages liave vicious effects upon the whole economy, 
not only of a region directly alTected but also of the entire nation. 

Xothing so dismays me, and my constituents, as to see bountiful harvests of 
com and soy beans piled high in the middle of Iowa streets, exposed to deteriora- 
tion, as local, regional or national tran.sportation labor disputes prevent the 
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normal flow of commerce. I am sure it is equally frustrating to feed-defldent 
areas that tliey cannot obtain delivery while abundant supplies are spoiling In 
the great feed-grain producing areas of the land. Who would not be dismayed 
by the sight of fresh produce—fruit, milk, eggs, vegetables, rotting despite the 
efforts to can, dry or freeze all that can reasonably be processed, for failure 
of our transportation system to do the job, while millions in our cities face 
climbing prices and in some cases an actual insufBciency of food. Billions, in 
welfare payments, food stamps, strike checks and unemployment benefits, mean 
little If there is no food to buy. 

lowans are not easily discouraged. The Iowa farmer may seem a die-hard pes- 
simist as he grumbles about price.s, and most particularly about the weather— 
and certainly there is indeed much to grumble about In both cases—^but some 
spring, the real nature of the Iowa farmer as an incurable optimist shines 
through as the farmer once again prepares the .wil and plants anew. Our Iowa 
businessmen do not easily give up, either. It takes a lot of hardship to force 
an lowan to admit he is licked—but gentlemen, many lowans, operating firms 
big and small, have been forced by the .series of transiwrtation stoppages in 
recent years into abrupt cutbacks in their business operations and with increas- 
ing frequency to bankruptcy. 

We have a number of small plants in Northwest Iowa who have built up 
their businesses through developing a good quality product, and a market for 
that product; with many orders and the labor force and capital goods to meet 
those orders. During the so-called "local" truckers ptrike in Chicago, they could 
not get parts or raw materials needed for production or to assure delivery. Many 
Northwest lowans called my during the Chicago truck strike and during the 
various railroad strikes which paralyzed our Northwest Iowa economy to a 
very great extent. They were desperate for materials and were being forced to 
lay-off employees or to close their doors. Many survived only through massive 
lay-offs In the end, or were forced Into bankruptcy or into forced fire-sales to 
big outside corporations. Each dislocation of transportation cliannels through 
strikes and lockouts has taken its toll in the economy of Northwest Iowa. 

Much has been said about the reasons for the deterioration of American rail- 
roads and the plight in which they are today—but in my mind the greatest factor 
In more and more Americans turning from railroads to trucking—especially 
their own trucks, as evidenced In the substantial Increase in farm-to-market 
trucking by farmers, for example—has been the increasing Inability of farmers 
and businessmen to have confidence in railroads delivering the goods on schedule 
because of the danger potentiality that delivery will be disrupted by still another 
labor-management dispute. It is not good economics theoretically and may In time 
produce a sort of anarchy within our transportation system, but many businesses 
feel forced to acquire and operate their own trucks In order to insure reliability 
of tran.sportatlon for their raw materials and for their products, even though 
those trucks are used perhaps only a few hours or days each week or even 
only oeca-slonally during the year. 

It Is ridiculous for this nation to any longer tolerate continued transportiition 
disputes 90 disruptive and injurious to our national Interests, and Indeed detri- 
mental to the short and long-run interests of transportation labor and transpor- 
tation management alike. I do not contend the "Emergency Public Interest 
Protection Act of 1971" offers an Immediate panacea, but it does in my e8timat« 
provide our best hope for legislative remedies capable of enactment during 
this session of the Oongreiss. 

We have seen that the emergency strike provisions of the Railway Labor 
Act which now govern railroad and airline disputes do not effectively protect 
the national interest in obtaining minimum dislocation of transportation. The 
"Emergency Public Interest Protection Act of 1971" abolishes the emergency 
strike provisions of the Railway Labor Act which now govern railroad and 
airline disputes and in.stead builds upon the solid foundation of tlie Taft-Hartley 
Act, providing additional procedures for tran.sportatlon industries Including 
railroad, airline, maritime, longshore and trucking, wtiere existing procedures 
have too often failed to Induce the parties to resolve their differences. 

This legislative proposal strives for procedures which both reduce the number 
of disputes reaching critical proportions and offer the Government greater 
flexibility In dealing with those labor-management disputes that persevere 
despite settlement pressures. The proposed procedures hoi)efully •«'ill discourage 
parties from thinking that they might profit from governmental intervention. 
The procedures should also ensure that governmental action, when unavoidable. 
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is not precipitous and is not more than tbe minimiuu essential to protection of 
the pnblic interest 

Tlie President would have three major new procedures or options for dealing 
with transportation disputes not settled within the 80-day "cooUng-o£f" period 
authorized by the Taft-Hartley Act. These include extending the "cooling-off" 
period for up to 30 days, the appointment of a special board of three impartial 
persons to determine under what conditions imrtial operation of the affected 
transportation industry is possible and feasible, and the appodntmeut of an 
impartial panel to select and make binding the most reasonable final offer 
submitted by a party to the dispute. 

These approaches are most workable and most likely to promote a favorable 
cUmate for the continnance of collective bargaining. 

As Under Secretary of Labor Laurence H. Silberman stated in an address on 
March 18th before the Industrial Relations Research Association in Xew Tork 
Cit.v, the bill would allow only one of these three alternative procedures— 
extended cooling-off; partial operation; or final offer selection—to be ciiosen. 
"No pyramiding would be allowed." I submit that the bill would be .substantially 
improved by giving the government even gn^eater flexibility in dealing with 
emergency disputes, by enabling the President to use one, two, or all three of 
the options. In such order as he may choose and witiout use of any one being 
a pre-requisite to the use of one or both of the other options. Certainly the 
President should not be forced to use the final offer selection alternative im- 
mediately upon expiration of the 80 day cooling off period just l)ecause his 
choosing either the additional 30 day cooling off period or the partial operation 
alternative would foreclose his utilizing the final offer selection alternative when 
the other two options prove unsuccessful. All three options should be kept open 
by amending Page 4, line 16 of the bill to delete ", but only one,". 

In any case, the possibility of the President choosing to exercise his option 
for final offer selection should remain despite his previously resorting to the 
additional cooling off period or the partial operation alternative—otherwise 
failure of those two options to accomplish settlement may result in major trans- 
portation stoppages through .strikes and lockouts, with tlie Congress again having 
to step in to legislate cm an ad hoc basis. That's no way to run a railroad or a 
country. Usually the legislative action merely postpones a strike or lockout 
deadline, and within weeks another strike over the same issues which precipi- 
tated the last one, looms as a distinct possibility. 

The American people cannot, and will not, any longer tolerate government by 
crisis—and they should not be asked to do so. 

Gentlemen, I further submit that the "Emergency Public Interest Protection 
Act of 1971" would be improved if amended to authorize the same procedures 
in the case of regional emergcndeg causeti by strikes or lockouts in the transpor- 
tation industry as would be authorized in national emergencies. 

The Chicago truck strike was principally in Chicago and a few other truck 
terminal cities last year, and was not a national strike—yet this strike had ad- 
verse affects throughout the nation and forced many businesses throughout the 
Middle West into dire straits, some into bankruptcy. I am especially con- 
cerned in view of recent decisions regarding so-called "selective strikes," which 
conceivably could paralyze substantial areas of this nation without falling un- 
der the definition of "national emergency disputes" as limited by N.L.K.B. rulings 
and court decisions. 

Mr. Chairman, the latest "Analysis of Work Stoppages" available from the 
tJ..S. Department of Labor's Bureau of Lafmr S^tatlstIcs is for the calendar year 
1969—yet in that year 38,300 workers were idled for 117,400 man-days through 
11 major railroad transportation work stoppage.?. 18,000 workers lost 340.800 
man-days during 73 strikes involving local and suburban transit and interurban 
highway imssenger transixirtation. 13,400 workers did not work for i;^').oO<) man- 
da.vs in motor freight transportation and warehousing because of 73 disputes In 
that segment of the transportation Industry. 56,300 employees lost 561,500 man- 
dn.vs ill 14 mnjor air transportation strikes. 14,100 workers in water transporta- 
tion were idled by 33 disputes in that field, losing 1,936,000 man-days. 1,100 
W;irkers engaKed in transportation services lost 9.200 man-days in 1969 through 
0 strikes in that industry. 

I am sure the statistics for 1970 and 1971, when finally compiled and published, 
will show even further loss of man-days in the transportation industry, u loss to 
our national economy and to the individual workers and employers involved that 
to a. considerable extent could have been avoided had the "Emergency Public 
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Interest Protection Act" before the Committee been enacted earlier. These statis- 
tics do not take into account the millions of Americans idled because of inability 
of their employers to obtain raw materials and parts necessary for continuation 
of manufacturing processes emiiloying them, or by the inability of their employers 
to move pnKiucts to would-be customers because of transportation stoppages. 

Jlr. Chairman, Mr. Paul Beck of Sioux City, Iowa, a resident of the Sixth 
Congressional District of Iowa which I have the honor to represent in this Con- 
gress, and the Chairman of the Board of Sioux Transportation Company, has 
been a serious student and observer of the transportation stoppage crisis. He has 
prepared a statement for this Subcommittee which I respectfully retjuest be made 
part of the record of these hearings and be considered by the Subcommittee. 
(See p. ]!t4.) 

Mr. Chairman, the eleven States which make up America's heartland— 
Arkansas. Colorado, my own Iowa, Kansas, Minnesota, Missouri, Nebraska, North 
Dakota, Oklahoma, South Dakota and Texas—joined in establishing the Mid- 
America Governors' Transportation Council. The Council has taken respon- 
sibility in transportation matters of concern to its members. Collectively, the 
States represented by the Council have 34.4% of the nation's railroad mileage, 
27.8% of its public airports, and 34% of its .surfaced roads and streets mileage. 
The Council was established in recognition of the common interest in, and con- 
cern with, transportation as a major factor in the economic future of the member 
Mid-America States. 

John P. Doyle, Chairman of the Mid-America Governors' Transportation 
Conncil, a widely recognized exix»rt in the field of transportation, had hoiied to 
be able to appear and present detailed testimony analyzing the legislation before 
the Committee. He is unable to attend these hearings, and has asked that I 
submit to the Subcommittee and insert a copy of the resolution of the Mid- 
America Governors' Transportation Council. I herewith respectfully request that 
the Council's resolution be inserted in the record of the hearings and that the 
views expre.*jsed by the Council be given the Subcommittee's consideration. (See 
p. 105.) 

Mr. Chairman and Members of the Subcommittee, in closing I lielieve the 
"Emergency Public Interest Protection Act'' with the amendments I suggested 
would greatly support and strengthen free collective bargaining in this nation. 
It provides an effective approach -which will provide for a minimum of govern- 
ment interference with free collective bargaining and yet provide a range of 
options which the President could pursue in protecting the Nation's health and 
safety. I urge that the Subcommittee take prompt and favorable action on this 
legislation, assigning it highest priority. 

STATEMENT OF PAUL BECK, CHAIRMAN OF THE BOARD, SIOUX TBANSPOMATIOS 
Co., Ixc, SIOUX CITY, IOWA 

Gentlemen: I want to thank the Honorable Wiley Mayne and you for making 
It possible for me to make this statement to you. The matter of strikes by 
labor unions in general and more specifically unions controlling all of the tran.«- 
portatlon industry has become the nation's greatest deterrent to progress, and 
the prime reason for the continued higher inflation in the face of a deepening 
depression. 

Congress It.self must accept the principal blame for the attitudes that prevail 
in organized labor, first by their falling into the trap set by President .Tohnson. 
the 41% Congressional salary increase, which set the pattern for the unreason- 
able demands of the unions, and second, by failing up to this time to enact 
strong, meaningful, effective legislation to curtail the i>ower of organized labor. 
This, gentlemen, is the o])portunity yon face right now, the opportunity to correct 
yonr past mistakes, the opportunity to save the economy of the nation and the 
welfare of the working man from the devastation created by big unions to the 
ecoiioni.v of the nation. 

The recent admission by Paul W. McCracken. Chairman of the Council of Eco- 
nomic Advisors, that it would be "irrespon.sible" for the administration to reach 
its original economic growth goals for 1071. only points out the cost of Con- 
gress' failure to accept its responsibility to put effective restraints on excessive 
union demand.s. 

What is generally known by every one. but is very rarely ever spoken alond. is 
the fact that ex<'<>sslve union demands are usually backed up by union violence, 
which is either freqnentl.v overlooked by local law enforcement agencies, or if the 
culprits are apprehended,  dragged on Interminably  through the courts, with 
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ponlsbment eventually watered down or actually eliminated. But never, or very 
rarely is any action talcen against a union, and damages colle<-ted. H.R. 901 or 
H.R. 3C39. or H.R. 4116, should l>e amended to provide that any act of violence 
committed during a labor dispute should be accepted by any court, as prima facia 
evidence as being committed liy the union and damages should be collecte<l from 
the union, t>ecau.se most acts of violence are planned, and some are committed by 
the officers of the unions involved, while all the time they publicly deny any con- 
nection with the violence. 

These bills, H.R. 901. H.R. 36:19, and H.R. 4116 are all basically good bills as far 
as they go. but I strongly feel that the bill that is finally adopted should contain 
another amendment and that Is to incorporate Senator Jack -Miller's S. 3852 in- 
trodnced May 19. 1970 into this bill to matte it apply on a regional basis. The 
disastrous truclc strike of last year makes such an amendment an absolute neces- 
sity as the entire i-ountry suffered los.ses going into the billions of dollars in this 
strike even though the strike was princiiwlly in Chicago and a few other truck 
terminal cities. This Chicago strike was felt advei-sely nationwide and as the 
result, busines.sesi as far away as Winslon-Salem. N'ortli Caniliiia and other dist- 
ant places were forc-e<l into bankruptcy. We damn nesir became a casualty of 
that strike ourselves, and haven't yet recovered from its effeits. 

One other amendment tliat should lie put into the bill that yon adopt, Is to make 
all unions subject to the anti-trust laws. AVith the bigness of majiy unions, the 
mnltibillion dollar resources they control, they i)ose a greater threat to the 
.Vnierican Ktonomy and the American way of life than does any monopoly of 
business. 

The worldng man is aware of what the union bosses are doing to him by taking 
as much money out of his pocket by inflation and dues as the new contracts are 
putting in, plus the time he is losing during strikes promoted by the union bosses, 
(our Chicago drivers lost nearly .$7000 each in the 3 months Chicago strike), 
plus the added taxes he is paying on Ills income and everything he buys and I 
am sure that in most cities that the union bosses can't and don't control the 
vote of their members, and their meinber.s, your con.stituents, would be glad to 
have you come out publicly in support of controls on their union biis.se.s. Some 
politicians might lose some financial backing by some unions, but the rank and 
file would still support the man who will try to save the nation, and the jobs 
tlmt support the nation. Tltis has been proven in areas where the unions have 
spent millions to defeat a candidate, only to lose the election. H.R. 901, H.R. 3639 
and H.R. 4116 are particularly imiwrtant l>ecau.se of the fact they relate to 
transportation, the one service that really effects the costs of every last Item 
that everyone uses, and this is the reason that is so Important to get a bill with 
the above provisions enacted into law, now! 

I sincerely hope you will favorably consider the suggestions I have made and 
I want to again thank you for permitting me to be a part of this record. 

MID-AMERICA GOVERNORS' TRANSPORTATION COUNCIL, 
College Station, Tex., July IS, 1971. 

A RESOLUTION 

Whereas the trend of several years in tran.siwrtation labor disputes has been 
to substitute congressional action for colle<:tive bargaining: and. 

Whereas the Congress is ill-equipped to resolve specific lalwr disputes on an 
ad hoc basis, in the lieat of the controversy, witli fairness and objectivity to all 
concemetl, especially to the general public; and. 

Whereas the national economy and the interest of tlie member states of this 
Council are irreparably damaged by transportation work stoppages; therefore, 
belt 

Resolved, That the Mid-America Governors' Tran.sportation Council considers 
imperative the enactment of permanent legislation to prevent interruptions of 
interstate transportation .service incident to strikes or lock-outs in the trans- 
portation Industry by mandating some form of compulsory arbitration; and 
^rther, .      , , 

Rcnolvrd, That a copv of this resolution be transmitted to each member of the 
Congressional delegation of Uie member strifes; to the Secretary of Tran.si>orta- 
Uon- to the Secretary of Labor; and to the President of the United States. 
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Mr. ADAMS. Thank j'ou very much, Mr. Maync. "We were very pleased 
to lia ve yon liere to make yonr excellejit. statement. 

Mr. Harvey. 
Mr. HARVEY. Tliank yon very mnch, Mr. Chairman. 
I, too, would like to congratulate you, Mr. Mayne, on a ver}' fine 

statement. I think you have phiced your finger on one of the areas of 
ditticnlty that t'liis committee is going to have, that is, achieviiip a 
balance between the rights of the parties, the rights of the working 
man, the rights of management, and, as you very well pointed out, the 
rights of the public. 

I am not certain I agree entirely with everything you say. I am not 
certain that we should not allow any strikes whatsoever, as your 
statement would seem to imply. In that regard, I point out, for ex- 
ample, in the State of Michigan, where automobiles are the major 
industry, we do have strikes in the auto industry such as the one last 
year which was probably more devastating tlian many, many railroad 
strikes could possibly have been. 

So it is difficult to distinguish between the one industry, the auto- 
making industry over here, and the railroad industry over here, to 
the extent that you say, that is, we can't tolerate any strikes at all in 
the industry, but I am complimenting you and you pointed out very 
well, as I say, the interest the public has in this and what can happen 
and how they suffer when these, strikes take place. 

Mr. MAYNE. Mr. Harvey, I did not mean to give the impression that 
under no circumstances would a strike be appropriate. I do think, 
however, that long strikes, which are Jiot resolved after a reasonable 
intei"val of time, vnien they affect the national interests, are intoleraJile. 

Mr. ADAMS. I think there is agreement, then, Ixicause the committee 
is onl}' concerned with strikes which affeot the national interest even 
though some of the other strikes can be devastating, indeed, but it 
must still affect, as I understand it, the national health and safety and 
national flow of commerce. 

Mr. MAYVK. This is why I am particularly attracted to the "final 
offer .selection" provision of the administration's proposal, because it 
seems to me that that would install a teniiinal feature to what now 
seems to be an interminable deadlock in many instances. 

Mr. ADAMS. I share your feeling and your enthusiasm for that pro- 
vision and I thank you very much for coming here and presenting a 
very fine statement. 

Mr. MAYNE. Thank you, and thank you, Mr. Chairman. 
Mr. ADAMS. I have one question, Mr. Mayne. 
You mentioned several times the Chicago local truck strike. Yon 

also mentioned that you had some question about the selective strike 
portion of the bill that has been recommended in the so-called arsenal 
of weapons aj)proach. Isn't there any other competitive means of trans- 
portation in the area you mentioned so that goods can be shipped by 
one means as opposed to another, if one of the means is on a strike ? 

Mr. MAYNE. Well, the only means for bulk transportation between 
those communities along the Missouri River and Cliicago, which is a 
distance of al)out .'iOO miles, are the railroads and the trucks, and a very 
large amovmt or much of this business moves by truck; and the rail 
service, in many of the smaller communities, has deteriorated to the 
standpoint where there is no pickup service in the small communities 
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and it has to be brought by ti-tick into a terminal like Sioux City to 
e\en be loaded onto the trains. 

So that Chicago Terminal's strike in the trucking industry really 
paralyzed nioA-ernent to small factories all through the Midwest. 

Jlr. ADAMS. One of the problems we have is tliat we do not have 
and are not asserting jurisdiction over the trucking industry. This is 
beoaust> the trucking industry- is covered under the Taft-Haitley Act, 
which comes under the jurisaiction of the Education and Labor Com- 
mittee. We only have juri.sdiction over the Railway Labor Act, which 
covers the airlines and the railroads. One of the c[uestions that is be- 
fore the committee is whether strikes should be limited so that alterna- 
tixe rail Servian is a\ailable; in other words, that one could not strike 
all of the rail lines in an area. 

Mr. MAYNE. Well, perhaps there could be some provision that would 
roquire the railroads, when the trucking industry was shut down, to 
l)egiii providing the kind of picku]) and delivery service that they 
used to afford to the smaller communities, but it just does not exist 
now. 

For example, my hometown of Sanborn, Iowa, with a population 
of about 1.300, where I was lx>m. used to have daily delivery and 
|)ickup se.r\ice several times a day by the railroads, l)ut there is no such 
service any longer. The businessmen and farmers of that area have to 
truck their produce and pick up their stores from places like Sioux 
t'ity. which would be a considerable distance away. 

The railroad service is no longer there and when the trucking selT- 
ice is taken away, they are just paralyzed. 

Mr. ADAMS. Well, this is another subject that the committee, we 
hope, will address itself to this year. A number of us are working on 
legislation concerning the economic health of the railroad industry, 
because we feel that the {jroblem you mentioned, of the railroad indus- 
tr}- no longer carrying out the functions, particularly for the smaller 
shippers, that it did a number of years ago, may l>e an economic prob- 
lem as well as perhaps a lalwr-management relations problem. 

Mr. MAYNE. Thank you, Mr. Cliairman. 
Mr. ADAMS. Mr. Kuykendall, any Questions? 
Mr. KTri^KENDALL. It is good to nave you here, Mr. Mayne. Have 

you given any study as to how much of yom- Stnte of Iowa oi' the 
11 mid-American areas which you suggested, what proportion of the 
agriculture industr\' are within areas that are on only one rail line? 
In other words, how much of the area is served by one rail line or 
is a monopoly area in which it would be 100 percent effective even 
though the region might not be but 20 percent struck? 

Mr. MAYXE. NO, I have not made a study of that. I think it would 
be difficult to determine. There are some of these rural areas that 
Imve moi-e than one railroad passing tlu-ough them, but service may 
have dried up so on one line, they may have abandoned the field pretty 
much to another, so that from a practical standjwint it is a monopoly. 

Mr. KuYKENDAix.. I think you will agree that when all of us here in 
this room and I look around and see Members of Congress and mem- 
bers of labor and management, and no one here says that this coimtry 
today can tolerate a national transportation str&e. This is general 
agreement. 
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No leader of a transportation union would be so unwise as to say 
that lie thinks this cmi continue indefinitely, so what we i-eally get 
down to is a final system of negotiation and then a conclusion that is 
workable, and I started to say "acceptable to both sides," but I don't 
know if there will be anything that is acceptable to both sides. But 
how do you finally settle a dispute when the parties cannot agi'ee ? 

I think you will agree that is what this wliole discourse is about. 
Do you find the different approaches in the legislation offered up to 
now ius offering anytliing wliich you tliink holds some hope for a 
different approach here ? 

Mr. MATNK. Well, as I said in my colloquy with Congressman Har- 
A'ey, we have this situation. 

yiv. KuYKENDALL. Have you discussed this before ? 
Mr. MAYNE. NO; but l' am particularly impressed by the "final 

offer selection"' technique. I liave participated in a good many labor- 
management negotiations myself before coming to the C!ongress, that 
is, as an attorney, and it does seem to me that this gets aroimd tliis 
gimmick of each side giving an unrealistic offer or demand, the thing 
Here which plagues the negotiations over and over again and for all 
practical purposes it obstructs their making progress. 

This final offer selection feature is something that is eminently 
fair, but it is decisive and it would bring this stalling by both sides, 
tills going on and on and on to the end to what seems to me to be an 
appropriate manner. If nothing else survives from this proposal, or 
the various proposals offered by Members of Congress in the last, few 
yeai's, I hope tiiis feature will be written into law with real teeth in 
it, because tliat would be re^l progress. 

Mr. KuYKENDALL. I am reminded when we were children and you 
or your brother, sister, or friend had one appla Did you ever have 
your mother, or see someone, let one child cut the apple and the other 
person take his choice as to which half he wanted? It alwajs seemed to 
work lieautifully. 

One side would split the apple and the other side took whateviT 
half he wanted, and this seems to bear some of the benefits of that same 
thing, that each side has to be responsible for the results of his own 
action. 

So, in this rase, they are going to have to offer solutions that every- 
one can live with. 

Mr. MAYXE. Yes: thank you and thank you, Mr. Chairman. 
Mr. ADAMS. Tliank you very nnich, Mr. Mayne. 
The next witness is the Honorable Victor Veysey from California. 
"We are plea,sed to have you appear. 

STATEMENT OF HON. VICTOR V. VEYSEY, A REPEESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. VEYSEY. I tliank you very much, Mr. Chaimian, for giving me 
the oppoi-tnnity to testiJy I>efore this committee and I would like to 
ask your nennission to revise and extend my remarks for puri>oses of 
the record. 

Mr. ADA Jfs. Without objection it is so ordered. 
^Ir. VEYSEY. MJ- remarks will be short and pointed here today. They 

are aimed simply at eini)iiasizing the effect of the current railroad dis^ 
pute upon my congressional district and upon California. 
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A grent deal has been said here today by veiT coniijeteiit spokesmen 
about the details of the proposed legislation liefore this committee. 
But, Air. Chainnan, the time is long overdue for this Congress to act 
decisively by passing permanent legislation to prevent the kind of 
economic disaster that the cuiTent rail strike is bringing to my congres- 
sional district and to many other parts of the Nation. 

It has Ijeen determined l:)y someone that the selective strike does not 
constitute a national emergency and that, thei-eforc, emergency legis- 
lative action is not justified. I can only point out to you that to the agri- 
cultural conmiunity in California's ;38th Congressional District and, 
indeed, tliroughout the State, that argument lias no relevance. That 
community is suffering all of the adverse impacts of a general strike. 
There is or will shortly he no rail service. 

The Union Pacific, as you know, was the first called out on strike. 
Then last Friday the Southern Pacific Railroad went out on strike 
and I underetand, as of today, the Santa Fe Railroad is emljargoing 
the receipt of any perishable materials on their line and they will be 
out as of Friday. 

Now, those three major lines are the sole rail service in a whole 
quadrant of the United States. All of the southwest area and the 
entire State of California is in a very perilous condition as a result. 
In Imperial County, my home county, there are 75,000 to 80,000 tons 
of sugar beets right now rottmg in the ground because of no railroad 
being available to carry them to the refinery, and it represents about 
Sl.25 million to the farmers in the county and perhaps about $3 
million in our total agricultural business community. It represents 
a hfetime savings and perhaps the entire future to hundreds of farm 
families. 

Let me explain that in this particular area, because of the hot sum- 
mer, the sugar beets simply cannot survive tlie August temperatures, 
which run as high as 115 degrees. As a result, if the beets are not out 
in the first weeks of August, they are not going anywhere. 

We have one factory supplied by truck in tJie immediate A-Jcinity, 
but three or four other sugar refineries must be supplied by rail. 

In Rivei*side County, the story is much tlie same for citrus growers 
and for thousands of people, both in my district and out, who depend 
on the citrus industry for their survival. 

I am told that the gi'apefiiiit crop is dropping from the trees. It is 
in great demand on the housewives' table and I was even told if those 
grapefruit can be shipped some way to Tokyo, they are worth a dollar 
apiece on that market. There is no way to get them there. 

Throughout the State of California this disaster is nmltiplied many 
times over and the impact will be felt nationwide as supplies of fresh 
agricultural products begin to dry up. We aie on the end of a long 
supply line, but surely the lettuce and other fresli vegetables and 
fruits will not be flowing to the major markets in the East. 

Furthermore, this countiy cannot afford more ad hoc legislation. 
Tlie solution to strike situations like tliis one, where the national econ- 
omy ajid interests are advereely affected, must be permanent machinery 
vrhicli i>rotects the public interest while guaranteeing the disputmg 
parties equal protection. 

I strongly support the provisions and intent of H.R. 8385, Repre- 
sentative Ifarvey's legislation, which would deal coustructivelj' with 

6&-871—71—pt. 1 14 
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this and witli similar situations. It seems to be it -would give the 
President latitude which could have prevented the current crisis. 

It deals fairly with both management and labor while protecting 
the public interest and it would eliminate the need and demand for 
more ad hoc legislation. I urge Congress to live up to its responsibility 
and to enact a modern replacement for the failing mechanism of the 
Railway Labor Act, otherwise this legislative body may be in the busi- 
ness of running tlie country's railroads on a day-to-day basis. 

I thank you very much, Mr. Chairman. 
Mr. ADAMS. Thank you very much, Mr. Veysey. 
Mr. Harvey. 
Mr. HARVEY. Thank you, Mr. Veysey, and thank you also for the 

support for the legislation that we have both introduced. I thought 
you would be interested to know, if you were not here this mornmg 
during the hearings, that in computing the revenue-ton-miles or the 
load capacity of the various regions of tlie country that are affected by 
these strikes, the western region is indeed, as you point out in your 
statement, very seriously affected. 

Just with the carriers on strike at the present time, more than 30 
percent of the load-carrying capacity of the western region is already 
affected. That is simply by the Union Pacific and Southern Pacific 
Railways themselves. Bv this Friday, additional lines which are 
scheduled to go on strike in the western region will raise that figure up 
to 43 percent. 

By August 6, the date that the Congress is scheduled to go in recess, 
as I pointed out, jvist in the western region alone, which you talked 
about in your statement, that figure will go up to 55 percent, which, 
as I might point out, is almost three times what we would classify as 
a reasonable selective strike in the legislation we were talking about. 

I thought you might be interested in those figures. I congratulate 
you for your fine statement and for the concern you have for your 
constituents on that matter. 

Mr. VEVSEY. Thank you, Mr. Harvey, for that information. That 
is a very impressive fact, but I can tell you as far as huge areas of the 
State of California are concerned, there is just no rail transportation 
available at the present time and consequently there is just no alterna- 
tive in getting some of these crops out. 

Of course trucks are being used and have been used to a great extent, 
but there is just no possibility that they can move the produce, no way. 

Mr. HAR\TEY. I am sure, if I could say this—I am sure you are correct 
in some areas there is a 100-percent effect on those particular areas. 

Mr. VEYSEY. Yes, sir. 
Mr. HARA^Y. I was citing the entire western region of the country 

running all the way from the carriers in Duluth, Minn., right on out 
to the west coast. 

Mr. VEYSEY. Thank you. 
Mr. ADAMS. Thank you, Mr. Harvey. 
Mr. Kuykendall. 
Mr. KUYKENDAIX. It is good to have you with us. I dont believe 

I have any questions. 
Mr. ADAMS. Thank you. I have a (question of you, Mr. Veysey. 
Suppose the matter stayed where it was at the present time with 

the Union Pacific and Southern Pacific out, but tne Santa Fe con- 
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tinuing to operate. Would the Santa Fe railroad, together with a 
tnick service, provide a competitive system sufficient to move the 
goods out of the southwestern area? 

Mr. VEYSET. Well, I cannot speak for all of the southwestern area 
with any authority, but for my own district the entire agricultural 
area of Imperial County is served exclusively by the Southern Pacific 
railroad, so there is no other way to go ttere. 

Now, through the Central Valley of California there would be an 
alternative of the Santa Fe where produce could be trucked maybe 
a few miles or quite a few miles to get to tlie Santa Fe railroad ii it 
could handle the load and if they did not go on strike. 

Basically, in the southern part of the State I think Southern Pacific 
would be the main line of reliance in most of the agricultural area. 

Mr. ADAMS. Thank you very much, Mr. Veysey, for coming to present 
us with your statement. We appreciate having seen you. 

Our next witness is the Honorable Fred Schwengel, of Iowa. 
Welcome to the committee, Mr. Schwengel. We are pleased to have 

you here. 

STATEMENT OF HON. FRED SCHWENGEL. A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF IOWA 

Mr. SCHWENGEL. Thank you, Mr. (chairman. It is a pleasure to have 
this opportimity to come here and talk about some of these important 
questions that are facing our Nation today. 

I want to commend this committee for taking some leadership and 
for holding these hearings and I hope that something can be worked 
out that will work in the public interest and in the interest of what I 
call the fifth great freedom—the freedom of movement of men and 
goods. 

I suppose it is academic to say there is no doubt that transportation 
strikes constitute a grave danger to the American economj. Unlike 
strikes in other essential industries, a transportation strike is felt im- 
mediately by many innocent people. Transpoitation sendees cannot be 
stockpilecl like steel or automobiles. A railroad work stoppage im- 
mediately impedes mail delivery, shuts down business, destroys perish- 
able goods, strands coimnuters, and tlireatens our national security. 

An airline stoppage strands travelers, holds up shipments of vital 
drugs and seriously weakens our balance-of-payments position, a 
point not often made. A prolonged railway strike can shut down such 
vital industries as auto maunfacturing, construotioii and even pub- 
lishing. No sector of the economy is immiuie to the effects of a railroad 
strike. 

Former Senator Wayne Morse has estimated that a monthlong rail- 
road strike could throw 6.5 million people out of work. Compare this 
figure with the fewer than 600,000 noiistrikei's who were temfiorarily 
thrown out of work by last year's General Motors strike. These 6.5 
million unemployed are innocent people whose well-being is seriously 
threatened by a dispute over which they have no control and most of 
them would benefit very little from it. 

Obviously, it is not fair that we should permit a ]abor dispute to 
throw millions of innocent people out of work. We must create and 
pass laws to protect the public against dangerous labor disputes. 



202 

In 1926 Congi-ess passed the Kailway Labor Act to protect the Na- 
tion against paralyzing railway sti'ikes. It was later amended to in- 
clude airlines. The act gives the President the power to arrange con- 
ferences between labor and management, refer the dispute to the 
National Mediation Boai-d ^NMB), propose and arrange voluntary 
arbitration and, if all else fails, appoint an emeigency board to study 
the dispute and make recommendations to the President. 

The board stud cs the problem, as you know, for 30 days after 
which a 30-day freeze period is mandatory. After tiiis 60-day period 
work stoppages are i)ermissible. 

The Railway Labor Act in recent yeai-s lias failed and is failing to 
to provide the necessaiy apparatus to solve transportation disputes 
through collective bargaining. In the last 30 years the use of arbitra- 
tion has declined while the use of emergency Ijoards has skyn)cketed. 
Between 1926 and 1934, o33 disputes were successfully arbitrated. 
Only 10 emergency boards were created. In the period 1934-1962 only 
270 cases arbitrated while the use of emergency boards went up 
acoordinglj'. 

Unfortunately the emergency board procedure has become increas- 
ingly inadequate. The boards are not given enough time to fully study 
the dispute. Furthermore, the heavy outside commitments of most 
mcmbere of the boards restricts the scope of their research. Finally, 
management and labor cloud the issues by inundating the board with 
an overabundance of extraneous information. 

But the biggest problem with the board is that its findings are only 
recommendations. They are almost never accepted. Instead, labor and 
management just use these findings as a floor to start serious bargain- 
ing. At least 30 days are wasted in what has become sham negotia- 
tions. If serious bargaining were to take pla<'c at the beginning of 
mediation, progress could be made before a stoppage became im- 
minent. 

NevertJieless, the worst features of the act is the limited options it 
givi's the President. After the board has submitted its findmss and 
real negotiations have liojiefully begun, the President has no iiirther 
statutor}' power. He can only keep on jawboning, appoint an ad hoc 
emergency board, or intiwluce ad hoc legislation in Congress. Con- 
gress is tlie only agency tliat can effectively protect the public interest. 

Since 1963, Congress has Ijeen forced eight times to pass ad hoc 
legislation to prevent transiwrtation stoppages. In 1963, Congress had 
to resort to compulsory arbitration to settle a dispute between the 
railway firemen and management. Increasingly, congi'essional action 
has Ijecome necessarj- to pi"Otect the public from the disastrous effects 
of a railway strike. The Kailway Labor Act has clearly failed. 

Yet Congress is a particularly poor mechanism for solving railroad 
disputes. Debate usually consists of partisan arguments taken from 
both sets of negotiators reinforced by edited quotes from the Emer- 
gency Board's report. The emotionalism and lack of time for exhaus- 
tive study on the part of Congre,ss coupled with the complexity of 
the numerous issues involved make congiessional arbitration unin- 
formed at best. 

Congress cannot and should not be the arbitrator of labor disputes. 
The present pattern of transportation disputes in wliich collective 
bargaining is just a facade for political advantage must end. The wel- 
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fare of the entire Xation should not be manipulated by labor and man- 
agement for tiieir own selfish purposes. Labor disputes are best solved 
ar the bargaining table or, if necesssiry, by experts of an impartial 
Government agency. Congi-ess must give the President the nece.ssary 
fools to restore some order to the transix>rtation bargaining process. 

H.R. 9089—antl I am coauthor on this, under the leacun-ship of a 
distinguished memlier of this committee, Mr. Har\ey—would give 
the President new and additional tools to settle transportation dis- 
putes. The President would have three options under the act if the 
normal procedui-es of the Railway Ijabor Act were not sufficient. He 
could extend the "cooling off" period for another 30 days, pennit oidy 
a selective strike, or he could appoint a board to choose between the 
final offers of lal)or and management. He could use those procedui-es in 
iiiiy order, but he must continue to act until a settlement is reached. 

The President would probably extend the freeze period only if both 
sides gave hira assurances that a settlement could be reached quickly. 
In the unlikely event that a settlement was not reached, the President 
could always try another option. 

The selective strike ])rocedure could be used to permit a strike while 
protecting the national interest by insuring that essential transporta- 
tion services would still be provided in every section of the conntry. 
Selective strikes have just recently been declared legal by the Supreme 
Court, as the committee knows. 

The act would give the President the power to regulate these strikes 
by stipulating how many carriers in an area may be struck and by 
ordering the transportation of any person or goods he feels essential 
to "national health and safety" if no alternate transportation could be 
found. 

Since any contract made between a struck carrier and the union 
involved would be binding on all carriers in that region, the bargain- 
in? process would completelv resolve the dispute in that region. 

Finally, the President could create another board to choose between 
the final offers of labor and management. Board members would be 
chosen by both parties to the dispute, or, if they couldn't agree, by the 
Pit'sident. Tiie offer selected l)y the boai-d would form the basis of 
the new contract. Both sides would be forced to submit reasonable 
olTers since they could ill afford to gamble for some outrageous 
settlement. 

One of the most imi>ortant featuras of this option is the power it 
gives the Board to investigate all facets of the dispute including its 
effect on the welfare of the Nation. The Board could subpena vital 
information from both sides that is not presently available to an emer- 
gency board. By examining the figures on whicji the offers of both 
sides are based, the "final offers" board could more effectively and 
fairly evaluate the merits of each side's arguments. 

The President could use his new powei-s to force both sides into 
serious negotiations. PTis most etrpctive weapon would l>e the uncer- 
tainty that the act would ])ut into the bargaining process. If the 
President felt that management was being uncooperative, lie could 
threaten to use the selective strike option. If lalior's demands were 
excessive, he would threaten to create the "final offers" board. By 
combining jawboning with the threat of effective action, the President 
could get both sides to bargain more seriously, and that is the strength 
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of this bill. Disputes ooulrl l)e solved licforc tJiey became a threat to 
national security- 

We must stop the growing involvement of Congcress into transporta- 
tion disputes or. for that matter, any lalwr dispute. Partisan politics 
must not become part of labor disputes. The Railway Labor Act must 
be amended. This committee has the power to lead us in this, so that 
collective bargaining c^n once again be the arbitrator of labor dispute.o 
in the transportation industries. 

I I.E. 9089 -uould eive tlio President the power to move the settlement 
process out of the Halls of Congress and back to the bargaining table. 

TTiat is my statement, Mr. Chairman. 
Mr. ADAMS. Thank you very much, Mr. SchwengeJ. 
Any questions, Mr. Harvey ? 
Mr. HARVKY. Thank you. Mr. Chairman. T don't believe I have ques- 

tions, Mr. Schwengel. but I waTit to compliment you on a very fine 
statement and a ver\' fine contribution to the effort this committee is 
going to make towarcl rejiorting out such legislation and thank you for 
making your i)rc.sentation. 

Mr. SCHWENGEL. Thank you very much. 
Mr. AuAMS. Mr. Kuykendall. 
Mr. KtTTKENDALL. Mr. Schwengel, your record in this Congress, at 

least since I have known you, is one of being definitely a friend of 
organized labor and the workingman. How do you—I won't iise tlie 
word "reconcile," but I think you are certainly familiar with the fact 
that in the past tlie weakness of the board and the forced arbiti-ation 
process has not Ijeen so much in the money area, wliich seems these days 
to be the easiest thing to settle, but it is in fhe technical details of work 
rules and I am sure you are familiar with the complicated nature of 
that, and I think the entire present situation is over the work rules 
and not mouey and, in fact, we award the most money already, but 
how do t)w procosse,s offered under the Harvey and many other co- 
signers' bills change the picture as regards the welfare of the working- 
man on this issue of the work rules ? 

Mr. SniwExoFx. First of all, I want to comment on your first ob- 
servation, that I am supposed to lie a labor man. 

Mr. KUYKENDALL. Friend of the workingman. You don't have to 
be owned by anylKxly to be a friend. 

Mr. SCHWENGEL. I am friendly to many labor people, but many labor 
leaders would disagree with you on your observation alwut my interest 
in that. 

Mr. KrYKENDAiA. I know that. 
Mr. SCHWENGEL. ^fv iiitercsr in tliat attitude about labor. 
Mr. KrYKKXD\i,L. I have seen your votes, too. 
Mr. ScnwF.X(;EL. In answering your question, I don't think wc are 

impinging on anyl)ody's riglit. bu( furnisliins a vehicle to get to a 
solution and tliat is tlie streiKrth of this. This is not an antilabor bill 
or an antibusinee^s bill, Init tliis furnishes new and different opportu- 
nitieK tliat carry witl> it encoui-ngeinent ft come to the bargaining table 
honestly. 

Tliis is where we have had troul)le. luiven't we, in this area? T think 
it is moi-e urgent to get into tliis kind of solution here Ijecause of t-he 
adverse effect that a ^^triko lias on so many innocent people. 10 times 
as many jieople getting Imrt from the railroad and transportation 
strikes as do fc^t hurt from almost any other strike. 
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I cite as an example a eoiiiparison of Greneral Motors last year witli 
600,000 besides those in Geueial Motors being adversely affected. That 
was a top figure, very liberal ligiire they tell me at the Labor Depart- 
ment. But we know and evei-yone agrees in a railroad strike of several 
years ago that over 6 million people were adversely affected and they 
were innocent and very few of tnem could benefit at all, and all of 
them could lose and did. 

It is a high price to pay. 
Mr. KuYKENDALL. Yes; tliunk you, Mr. Chairman. 
Mr. HARVET. Would the gentleman yield for an observation there? 
The gentleman from Texas this morning, Mr. Eckhardt, with whom 

I don't always agree, nevertheless made a very profound observation 
when he said, "The parties themselves, whether they be labor or man- 
agement, know test their own problems in the entire situation. Tliey 
know it better tliun any arbitrator or than any lawyer could possibly 
know it." 

This is a very true statement and it is probably the best argument 
that I could make for the final offer selection method of settling these 
disputes, because with regard to work rules that ray friend from Ten- 
nessee has brought up it is true that organized labor knows their prob- 
lem better than even their own lawyers or bettor tlian any arbitrator 
they could passibly convince, and the same is true of management and 
they could each probably submit their best own and final offer if given 
the opportunity, and I am sure they would be very, very close together 
in that regard. 

I thank the gentleman for yielding. 
Mr. ADAMS. Mr. Metcalfe. 
Mr. METCALFE. NO questions. 
Mr. ADAMS. Thank you. One of the big places where we have trou- 

ble is that the National Mediation Board, after one of these contracts 
is open and all of the notices and so on are filed, sometimes takes a long 
period of time. For example, I understand that this particular dis- 
pute with which we are now involved has been in the making for over 
a vear and a half. So we are constantly faced with the problem that 
wnat we are really dealing with is something which is already old. 

Do you have any particular recouimendatious on the time scliedule 
between the time when a contract is reopened and its final ultimate 
settlement? 

Mr. SCHW^;NGFX. I think the iinswer to that question has to come 
from some experience, wlien yon have new leirislation. It is hard to 
anticipate exactly what the impact of this legislation or recoinmenda- 
tion would do. We do know at tlie present time tliey have to do the vei-^' 
best they can in mediation. They liave no powers beyond it. 

They can do that and that is it. 
Wei"!, the present law just proved inadequate. 
Mr. ADAMS. We don't have too great a problem under the present 

law with the time span between the National Mediation Board efforts, 
the Presidential Emergency Board efforts, and the establishment of a 
national strike, because tliere are only 80 days between each one. How- 
ever, there is not a limit on the time tliat the National Mediation 
Board can spend and, of course, there is no time limit on liow long man- 
agement and labor would bargain before one of the other asks for tlie 
broader services of the National Mediation Board. Do vou have a feel- 
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ing on a time limit for labor and management to bargain before the 
National Mediation Board enters the bargaining discussions ? 

Mr. ScuwENGKL. Xo, I don't have at this point. I would have to 
think about it before I would want to make a i-ecommendation. 

Mr. ADAMS. Any other questions ? 
I understand Congressman G. William Whitehursthas a short state- 

ment he would like to present at this time. Welcome, Mr. Whitehurst. 
Proceed as you see fit, sir. 

STATEMENT OF HON. Or. WILLIAM WHITEHURST, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF VIRGINIA 

^Ir. W^HiTEHrRST. Mr. Chairman, thank you for giving me the op- 
portunity to speak on behalf of legislation aimed at bringing al)out 
equitable settlements to transportation disputes. The bill to which I 
refer is H.R. 9089, introduced by Mr. Harvey, which I cosponsored. 

Since 1963, Congress has on seven separate occasions been forced to 
act to either delay or stop strikes in the railroad industry, the last 
time lieing on May 18 of this year. Congressional action is a recent 
event in our histoiy in this area, and with each intercession. Congress 
gets deeper and deeper into the conflict. On the two most recent occa- 
sions, congressional intervention inchided wages settlements, agree- 
ments previously reserved for negotiation. It is time that Congress 
adopted permanent measures by which emergency disputes can be 
settled. 

Tlie legislation introduced by Mr. Harvey will, I feel, accomplish 
this end. Tt will encourage the maxinniin degree of reliance upon the 
principles of collective bargaining for tlie settlement of labor-manage- 
ment disputes. Tt will also protect the public interest by providing 
equitable procedures for settling those labor-management disputes 
which threaten the well-being of the Nation. 

And finally, it will provide mechanisms that will eliminate the need 
for llth-hour legislation by the Congre.ss. 

I hope that the committee can give this legislation favorable con- 
sideration. 

Thank you, Mr. Chairman. 
Mr. AoAsrs. Thank you, Mr. W^hitehurst, for your concise statement. 
Are there any questions ? 
If not. that completes the witness list for today. 
The committee will meet acain tomorrow at 10 o'clock. At that time 

we will have tlie Secretary of Labor, Mr. Hodgson, as the first witness. 
So the committee will stand in recess until 10 o'clock tomorrow 

morning. 
(Whereupon, at .3:0.') p.m.. the subcommittee adjourned, to recon- 

vene at 10 a.m., Wednesday, July 28,1971.) 



SETTLEMENT OF LABOR-MANAGEMENT DISPUTES IN 
TRANSPORTATION 

WEDNESDAY, JUXY 28,  1971 

HotlSE OF REPnF.SENTATT%TS, 
SUBCOMMITTEE OX TRAXSPOETATIOX AXD AERONATJTICS, 

COJIMITTEE OX IXTEKSTATE AND FoREIGX COMMERCE, 
Washington, D.C. 

The subconunittce met at 10 a.m., pursuant to notice, in room 2123, 
Eaybum House Office Building, Hon. John Jarman (chaiiinan) 
presiding. 

Mr. JARMAX. The subcommittee will come to order. 
We continue the hearings on legislative proposals introduced in the 

92d Congress for settling of cmergejicy laljor disputes. 
Our first witness this morning is the distinguished Member of Con- 

gress from the State of Michigan, the Honorable El ford A. Cederberg. 
Welcome, Mr. Cederberg, please proceed as you see fit. 

STATEMENT OF HON. ELFORD A. CEDEEBERG, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF MICHIGAN 

Mr. CEDERBERG. Mr. Chairman and distinguished members of this 
committee, I would like to thank you for this opportunity to express 
my firm support for H.R. 9088, a bill granting the President .several 
different alternatives in the effort to settle national transportation 
labor disputes. If smiilar legislation had been enacted earlier, the 
present crippling railroad strike would have been averted, and the 
need for emergency congressional action pT-ecluded. 

I am proud to be a cosponsor of a bill that has prompted such an 
impressive niunber of my esteemed colleagues from both sides of the 
aisle to likewise lendtheir names in sup])ort. 

The need for a definite settlement procedure in the transportation 
field becomes more evident each day the present .strike drags on. Few 
industries are more vital to tlie simple survival of our Xation—.strikes 
in this area impede activities as common as going to and from work, 
as crucial as maintaining an (sfl'ective national defense. Congress has 
wisely chosen to intervene when such strikes begin to thi-eatcn the 
national welfare, but that intervention has been undertaken only on a 
last-minute, stop-gap basis, often after millions of dollars have l)een 
irretrievably lost and normal freight and passenger traffic badly 
disrupted. 

The national interest demands a pei'manent mechanism for com- 
pletely p?-eventing tliese disastei's—we must give tiie President a set 
of procedures that he may invoke as soon as transportation strikes 

(207) 
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appear imminent. The Kailway Labor Act has proven inadequate 
for dealing with previous disputes beyond a certain point, but it es- 
tablishes arbitration structures far too valuable to brush aside in our 
haste to avoid actual strikes. This act would be an ideal vehicle for 
permanent settlement mechanisms erected by supplemental legislation. 
H.E. 9088 would be simply an addition to this present law, and would 
enable the President to act promptly whenever normal arbitration fails 
to settle disagreements. 

Wbile settlement measures must be sufficiently rigid and readily 
available, they must also be flexible enough to nullify any guaran- 
teed advantages that would accrue to one party or another tlirough 
deliberate negotiation deadlock. If neither interest is certain of the 
outcome of Government intervention, both will bargain in better 
faith. Thus H.R. 9088 would create three alternatives for Presiden- 
tial action. Selective strikes may be allowed, limited enough to insure 
continued ojieration of vital transportation routes, significant enough 
to add economic impetus to furtlier negotiations. If the President 
feels the parties are uearing settlement, he may call for a further 
30-day cooling-off period. Or, he may invoke the unique final offer 
alternative, a procedure that creates a si>ex?ial board to review and 
select one j^lan from final bids submitted by the parties involved. 
The ideal resolution, of course, is one reached by the concerned inter- 
ests themselves containing compromise elements palatable to all. 
Tlie stakes are high in tlie final offer approach: lugh enougli, we would 
hope, to encourage such a coinpromi.se settlement before Presidential 
action is necessary, but certainly high enough to discourage demands 
from a party so unreasonable or foolish that the selection board would 
be coniiwlled to select the other party's bid. 

Finally. H.R. 9088 allows any combination of the^se alternatives, 
adding even more flexibility to Presidential action, and enabling relief 
from undesirable conseqixences perliaps unforeseen at the original 
point of decision. 

Congress has passed over far too many opportunities to establish 
a definite standard for transi)ortation dispute settlements. To avoid 
the chaos of mass transportation stoppage, we must find a mechanism 
that would l)ecome o}>erativc as soon as normal negotiations had 
broken down. To avoid the slightest suggestion of compulsory arbi- 
tration, this procedure must lie adequately flexible and open-ended. 
We nnist act now to insure that strikes like the present one will never 
again threaten the national interest. 

I believe H.R. 9088 fully satisfies the requirements for sound 
emergency strike legislation, and would urge your favorable consid- 
eration of tills legislation. 

^fr. J ARifAX. Thank you, Mr. Cederberg, for taking time out of your 
busy schedule to be with us this morning. 

.\rc there any questions? If not. thank you again, Mr. Cederberg. 
Mr. CKDiiinKRc. Thnnk you, Mr. Chairman, for affording me the 

oiiportunity to present my views. 
^Fr. J.VRjfAN. Next we shall hear from our colleague on the full com- 

mittee, the Honorable James T. Broyhill, of North Carolina. 
Welcome, sir. Please have a seat. 
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STATEMENT OF HON. JAMES T. BEOYHILL, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NORTH CAROLINA 

Mr. BROYHILL. Mr. Chairman, I would like to concur in the remarks 
of ray colleague, Mr. Harvey, presented to you yesterday, in support 
of the legislation he has introduced to provide a workable method of 
settlement of rail strikes. I have joined Mr. Harvey in cosponsoring 
this legislation and I hope that the committee can give it favorable 
consideration. 

I would like to add my strong views on the urgent need for the com- 
mittee to take immediate action in this area. The present rail strike is 
ha\ing disastrous effects on many areas of the Nation, including the 
State of North Carolina and most of the South. The effect on these 
areas is the same as that of a national rail strike, and cannot be en- 
dured much longer. 

The Piesident used his powers to divert a national emergency at the 
time of threatened rail strikes last year. The present strike is a con- 
tinuation of that dispute, but the President's authority to deal witli it 
lias expired. 

The existing laws which provide the framework for settling labor 
disputes are outdated in their application to national transportation 
strikes. The Railway Labor Act was passed 45 vears ago, and the Taft- 
Hartley law, 24 j-eai-s ago. Neither law provides a method to guar- 
antee a strike settlemejit, and in our present, complex, inter- 
dependent economy we cannot allow siicli transportation disputes 
to go unresolved. 

Unless the Congress provides basic legislation to deal with national 
emergency labor disputes, it must be prepared to act more and more 
frequently to resolve individual crises as they arise. The Congress 
slioxdd not assume this role, and we must act now to provide workable 
legislation through which labor and management can negotiate their 
own differences. We must also provide the Piesident with increased 
flexibility to prevent damaging work stoppages. 

The President has been urging since last year tliat the Congress 
consider his legislative recommendations to update present labor laws 
concerning national emergency disputes. The administration, as well 
as many Members of Cougi-oss, have pro[X)sed legislation which has 
remained dormant in this committee. The Congress is to blame for 
dragging its feet and failing to consider these legislative proposals. 
I urge the committee to act swiftly to remedy this disastrous situation. 

I would like to include for the re<x)rd my remarks to the House of 
Representatives during a special order on Julj' 22. 

(The remarks referi-ed to follow:) 

LEGISLATION NEEDED TO PRETEST STRIKES ly RAILWAY IXDUSTBY 

The SpKAKER. Tinder a previous order of the House, the gentleman from North 
Carolina (Mr. Broyhill) is recognized for 10 minutes. 

Mr. BROYHILL of North Carolina. Mr. Speaker, tlie 0)ngress has been guilty of 
dratrgiiiK it.<! feet by negleeting to consider legislation to deal with crippling 
strilies in tie railway industry. Thus, once again, the Nation Is faced with a 
crisis in its niilway system, with the prospect of va.9t unemployment looming 
ominously over the economic horizon. The United Transix>rtation Union has ef- 
fected a strike against the Southern Kuilway and the Union Pacific Railroad and 
although It is ai. present a regional shutdown, it will have just as disastrous 
results for these areas of the Nation as would a national strike. 
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If this were the first such emergency facing tbe Nation, laclt of permanent leg- 
islation «>uld be condoned. However, eight times since 1963, the Congress has 
been forced—out of necessity—to take tenii>orary emergency measiin's to keep 
our milways in operation. Congress should liave leanied long ago that these 
temporary solutions do not work and it is more than regrettable that we have 
not yet formulated an effective permanent measure to settle such disputes. The 
present strike has been restricted to the b«'ginning stages to the southern and 
western portions of the countrj' but tJiis geognipliic limit should not be a de- 
terrent to inuncdiate and i)ositive legislative action to avoid the hurried, lasit- 
minute prevenfive measures the Congress has enacted in the jxist. 

The necessity for i)erinanent legislation in this field cannot be overstressed, 
and the effect of the stoptmge of one of the biggest links in our transiiortation 
system on our economy cannot Iw underestimate*!. A look at the entire industry 
shows that Auiericjin railroads oi>erate 207,0(X) miles of line serving more than 
.50.0(X) ciiinmuiiities—moving than 41 percent of the Nation's intercity freight. 
The railroads form a vital link for many industries, providing the hulk of such 
raw materials as luml)er, chemicals, steel an<l iiaiier. A stoppage of this trans- 
portation artery for only one week would ressult in losses to economic output rei>- 
resenting H.S iiercent of the gross national product. Tnemployment and a shorter 
work week arc inevitably the result of these strikes. Industrial activit.v is just 
now lacking up from last year's downturn. Business conditions are showing signs 
of detinite improvement and to permit a strike like this to affect wages, working 
hours and employmetit is to jeoparadize the important gains that have been made 
over the past year. 

Recognition of the disastrous economic imimct of a transportation strike has 
been widely acee)ited. T'nfort\inatley. the appropriate legal measures to jirevent 
them have not. Two laws, the Tal't-Harrley and the Railway Tvalwr .\ct. currently 
provide the President with authority to forestall lalH>r disputes before they 
threaten the national e<-onomy. Neither provides the mcchauisin that will 
guarantee a .settlement. T'nder the Railway Labor Act. the President is able 
to iK)sti)<me a strike for 60 days. The present strike had its beginnings last year 
and the President used his jMiwers at that tiitie to divert a national emergem-y 
but he no longer has legal authority to stoi) the sti-ike. He can appoint an Emer- 
gency Hoard to hold hearings and reconmiend a comproniise settlement and this 
has been done. However, one of the parties did not accept the cumpromise offer. 
The President can also call on the National Me<liation Service to work with lK>th 
parties in an attempt to encourage bargaining sessions to effect a volimtary settle- 
ment. The Mediation Service has been working around tlje clock to get the cur- 
rent disputing parties to agree. As this strike has no dramatically emphasized 
the President has only limited authority under existing laws to deal with strikes 
that affect  the national  interest 

The ineff»H.'tiveness of this kind of procedure is evidence<l by the nmiil>er of 
times a transiK>rtation crisis has been thrown into the lajt of the Congress, 
which has hastily and temporarily terminated the strike, only to repeat the pro- 
cedure several months later. The Congress lias already acted three times during 
this ]jnst year to avert a national .shurdown. the last two cases going beyond the 
cooling-off iieriod. The i)re.sent work stoppage is but a continimtion of the .strike 
disputes that the Congress considered last year and only teniiwrarily resolved. 

The President, by .special message to the Congress, has been urging that the 
Congress pa.ss new laws to eliminate the iiM'd for congressional action in rail- 
way disputes. Ml we have seen from the Congress in res])onse to this plea is inac- 
tion and indecisive .solutions. .Tnst in the past months, the Nation has witnessed 
several threatened strikes which have eniiihasiKed the need for immediate action. 
On March 4, 1070. a possible nationwide rail strike was averted only hours before 
48.000 workers were to walk off their jobs on Marcli 5. Again, on Deceml>er 10, 
1970. a last-minute congressional conipromi.«e halteii a rail strike at 2:10 a.m. 
And most recently, a 2-day strike was ended May 18, 1071. when President Nixon 
signed a strike ban, directing striking signalman to rettirn to work. 

In the last two instance.s. the Congress went far be.vond extending the cooling- 
off period 1).v law to permit the two sides to reach n voluntary settlement. In ad- 
dition, the Con,gre.ss has entered one side of the dispute by granting a pay increase 
by law. I feel that this is a highly que.stionable position for the Congress to 
take and will make it more difficult for normal colle<tive bargaining to take 
place. Tlie Congress has continually found itself at the bargaining table because 
it has refused to i)rovide the guidelines these disputes need to encourage their 
fair solution. 
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The Interstate and Foreign Commerce Committee has scheduled hearings on 
July 27. Congressional action on these hUls pending before Congress, however, 
should have been etarte<l long before this stage. What is most desperately needed, 
and I cannot reiterate this need strongly enough, Is meaningful, permanent leg- 
islation which would give the President tlie flexibility he doe^ not now iH)sse.s.s to 
settle these crippling disputes. Many Members, Including myself, have introduced 
legislation to this effect, and we must now set the legislative machinery in motion 
to find an etiuitable and effective metliod of settlement so that we wlU not have 
the specter of the shorter work-week and unemployment hanging over us or be 
forced Into future temporary decisions by our own default 

Mr. Spe.nker, I Include at this ixiint an editorial comment from the Wa.shlug- 
ton Post: 

(From the Washington Post. July 22, 1071] 

CONGRESS AND COLLECTIVE BARUAI.MNG 

"The railroad strike now under way and its threatened expansion ought to 
make it crystal clear that the time for Congress to completely overhaul the 
nation's labor laws is long past. A national rail strike—or a national strike in 
any of the other transportation industries—is intolerable. Yet the experience of 
the last few years has demonstrated conclusively that there Is nothing in the 
existing lalxtr laws that enn pnxluce a satisfactory settlement in such complex 
situations before a strike, or. for that matter, once a strike begins. 

"Talking about this in London the other day, Secretary of Labor Hodgson 
said, quite rightly that the real question is whether free collective bargaining 
can survive. Some semblance of collective bargaining was maintained in the 
rail industry as long as there was fear on both sides of the table of what kind 
of settlement Congress might iniiwae if no agreement was reached and a state 
of national emergency occurred. But that fear has diminished with each congres- 
sional intervention and now .seems to have disapi^tmred since Congress has never 
done more than merely put off to another year the really tough questions in 
these negotiations. 

"We think that Congress should realize that It has only two options left in 
dealing with labor problems that can lead to strikes which are unacceptable 
becau.se of the harm they would do to the national economy. One is to set itself 
np with the tools necessary to become a fair and final arbitrator. The other 
is to invent some new mechanisms which can breathe life Into collective bar- 
gaining in industries, like the railroad*, where it is almost dead. 

"The administration's proposals, which have been before Congi-ess (or more 
than a year, strike us more likely to achieve that latter puri>ose than anything 
else now in sight. The most Interesting and perhaixs the mast useful of these 
Is the 'final offer selection' option which the President could invoke in trans- 
portation emergency situations. Under this proposal, the President would appoint 
a board which would decide, after hearings, which final offer submittetl by man- 
agement or labor would compromLse the contract. The effect of this would be to 
force management and labor closer together—perhaps close enough to reach agree- 
ment themselves—by posing the threat that one side or the otiier would lose 
everything because its final offer was unreasonable. 

"Such a device would not only provide a way out of the current railroad mess 
but might have provided a way through which the problems would have been 
settled across the negotiating table. It seems unlikely that the unions would 
have been so intran.sigent on the work rules issues if they had feared that their 
failure to move on these questions might have led to a contract written precisely 
as the railroads want H. 

"The failure of Congress to act on this legislation or on some other alter- 
native is inexcusable. The collapse of collective bargaining as we know it in 
the railroad indusry has been obvious for a long time. If tlie present srtrlke accom- 
plishes nothing else, it serves to remind the public that Congress is much to 
blame for It as the railroads or the unions by its refusal to provide some tiew 
mechanism through which these labor disputes can be resolved." 

Mr. JARMAN. Thank you, Mr. Broj'hill, for your thouglitful state- 
ment, and fertile attachment to your statement. 

Mr. BROYHILL. Thank you, Mr. Chairman. 
Mr. JABMAN. Our next witness this morning is Hon. James D. 

Hodgson, Secretary of Labor. Mr. Secretary, it is good to have you 
back with us. 
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STATEMENT OF HON. JAMES D. HODGSON, SECKETAEY, DEPAET- 
MENT OF LABOR; ACCOMPANIED BY W. J. USERY, JR., ASSISTANT 
SECRETARY; AND PETER G. NASH, SOLICITOR 

Secretarj' HODGSON. Thank you, Mr. Chairman and members of the 
subcommittee. 

At the outset, I want to make it cletir I am here today to testify 
on permanent legislation designed to resolve emergency-creating dis- 
putes in the transportation industry. I am not here to discuss or pro- 
pose legislation to deal with current strikes. I am here to encourage 
fundamental legislative change, not to resolve an instant dispute. 

We believe that such disputes should be given every chance for 
voluntary settlement by the parties involved and the chances of such 
settlement will not be enhanced by a public discussion here today. 

So I limit mv testimony to the previously established purpose of 
this hearing, which is to examine proposals for basic changes in the 
Nation's labor laws. 

Mr. Chairman, I have a rather long statement and I think it con- 
tains considerable substance, but I will at some point depart from it in 
order to shoiten my presentation. 

I would like to start with the opening introductory remarks toward 
the bottom of the page. I call the attention of the membei-s of this com- 
mittee to the extraordinary difficulty that has been experienced in re- 
cent years in the transportation industries in general, and the rail- 
road industrj^ in particular, in the negotiation of collective bargaining 
agreements. The Railway Labor Act has proven incapable of estab- 
lishing a meaningful collective bargaining atmosphere. The Taft- 
Hartley Act—though its record is clearlj' better—has not always been 
able to prevent all national emergency work stoppages in the sectors 
of the transportation industry it covers. 

It is to correct these deficiencies and to provide more effective pro- 
tection for the public against the harmful, disruptive effects of major 
work stoppages in the transportation industry that I am here today to 
urge passage of H.R. .3596, the Administration's Emergency Public 
Interest Protection Act. 

To understand the critical situation in which we find collective bar- 
gaining in the transportation industry, let us look at the experience 
we have had over the years with the Taft-Hartley Act and the Rail- 
way Labor Act, Just how effective have these two statutes been in 
providing a climate for the private settlement of labor disputes in 
the transportation industry ? 

Most transportation industries, except railroads and airlines, are 
subject to tlie Taft-Hartley Act's emergency procedures. Bricflv, these 
procedures empower the President to appoint a Board of Inquiry 
when he believes that a work stoppage oi- a threat of one imperils the 
Nation's health or safety. After the Board's report, the President may 
seek to enjoin a strike for 80 days, during which the Board makes a 
second finding of fact and the employees are given the opportunity to 
vote on the employer's last offer. 

If the parties still have not resolved the dispute at the end of the 
80-day period the injunction expires—the string runs out. Unless the 
parties voluntarily agree to continue negotiation, there will either be 
a strike or hasty ad hoc legislation. 
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In the 24-year history of Taft-Hartley, these emergency disputes 
provisions have been invoked 29 times. Four disputes were settled 
before an injunction was issued. Thirteen of the remaining 25 were 
settled within the 80-day cooling-off period, 12 afterward. 

Of those settled after the cooling-off period, five were settled with- 
out a strike, while seven ended after strikes of varying duration. 
Six of the seven strikes occurred in the longshore industry, one in the 
maritime industry. Among these were a 3-month shutdown of Pacific 
coast shipping and several partial and total shutdowns of East coast 
ports, ranging from 10 days to 3 months. 

Thus, the Taft-Hartiey emergency disputes provisions war- 
rant high marks for success, in our judgment, except for the longshore 
and maritime industries. They can be credited with preventing many 
potential work stoppages, some of which could have a deleterious 
effect on the health and safety of the country. 

Therefore, we believe that the Taft-Hartley framework can serve as 
a basis upon which to build a more effective and responsive structure 
for handling potential national emergency disputes in the transporta- 
tion industry. 

In contrast, our experience with the Railway Labor Act, which pro- 
vides emergency procedures for work stoppages in the railroad and 
airline industries, 1ms been ini'reasingly uusjitisfactory. 

When a railroad or airline and its employee bargaining representa- 
tive cannot resolve their differences, the National Mediation Board 
may enter and assist in the negotiations. If this mediation is unsuccess- 
ful and the parties do not accept the Board's offer of voluntary arbi- 
tration, the Board officially witJidraws from the case. For the next 30 
days, the parties may neither strike nor lockout. 

Should the Board decide that a strike or lockout in the dispute 
would threaten major disruption to essential transportation services 
either nationally or in any section of the country, it may so infonn 
the Pi-esident. The President may appoint an Emergency Board to 
study the dispute and recommend settlement terms. Strikes or lock- 
outs are banned for up to 30 days wlule the Emergency Board studies 
tiie dispute and for an additional 30 days following its report. If no 
settlement has occurred by then, the options available to the President 
are narrowed to requesting special legislation from Congress or letting 
a work stoppage occur. 

The machinery of the act has failed time and time again, and the 
pace of the failui-es is ac(»lerating. Only strong mdividually applied 
measures by the Chief Executive and Congress have averted major 
rail disruptions. 

The Railway Labor Act lias recently been buffeted by some of the 
most tumultuous labor disputes in its history. In 1967, the wage dispute 
between six shop craft unions and most of the major rail lines forced 
Congress to act no Jess than three times to avert a nationwide rail 
strike. The "firemen manning" dispute first came to Congress in 1963, 
at which time a joint resolution requiring arbitration of the dispute 
seemed to settle the matter. Since that time, howeverj the issue has been 
reopened in bargaining and has resulted in litigation; the basic dis- 
pute remains unsettletiand is subject to strike action at any time. 

Congress acted again to legislate a settlement, without strike, in 
the sliop craft negotiations of 1970. Again in December of 1970 Con- 
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gress halted a nationwide strike involving tlii-ee nonoperating luiions 
and the United Transiwitation Union. In the signalmen's dispute in 
May of this year Congress was called upon to act to avert a nationwide 
strike, at least luitil October 1971. 

The UTU dispute [persists and brought selective strikes against a 
number of carriers—a tactic i-ecently sanctioned with soine limitations 
bv the courts—and unilateral adoption of disputed work iniles by the 
railroads. In any event, the record of the Railway Labor Act has been 
a Sony record overall and its i-ecord of i-econt vears has been esi)ecially 
bad. 

Over the history of this act 190 emergency boards were created to 
deal with transportation crises, an average of more than four i^er year. 

The national trauma which accompanies each such crisis, even 
though a strike is averted, has caused disruption, bitterness, and imb- 
lic disenchantment with the act's collective bargaining system. We have 
seen this esjiecially in the last 2 years when one threatened shutdown 
has followed another and the Government could respond only through 
last-minute efforts to staAe off disaster. 

Just why has this happened ? 
Changing attitudes among bargainers help to throw more and more 

disputes in Congress lap. In years gone by congressional action used 
to be widely feared. As one renowned bargamer once expressed it, 
"Yon simply never knew what terrible things Congress might do." and 
this is the way it once was. Thus for yeare apprehension over what im- 
predictable and horrifying things the Congress might do made the 
jiartias try harder to settle their disputes between themselves. 

All this is changing. Congressional intervention has occurred. The 
results haven't been as upsetting as was feared. So now the possibility 
of congressional action in a dispute no longer strikes bargainers—at 
least some of them—as fearful. As a body of 5.35 work-burdened legis- 
lators. Congress can hardly be expected to familiarize itself fully 
with these complex disputes under the time constraints and in the 
crisis atmosphere that always attend their appeai-ance on the congres- 
sional agenda. Yet that is what it is increasingly being called upon 
to do. 

So the situation now, it seems to us, boils down to this. Fii-st, the 
public will no longer tolerate national emergencies caused by trans- 
portation labor disputes. Second, bargainei-s no longer fear congres- 
sional action as they once did, so more and more disputes will end up 
in the lap of Congress. Third, this lea\es Congress with one of two 
choices: Either it must equip itself to get heavily into the labor dis- 
pute-settling business, or it must enact legislation" to forestall assump- 
tion of this unwanted burden. Unfortunately, there is no other choice. 

What kind of dispute-settling legislation should Congre.ss enter- 
tain ? The basic purpose of such legislation is simple—to as.sure thnt 
any action taken in connection with a labor dispute will not produce a 
national emergency. There are many ways to assure this, and each 
way has its advocates and its detractors. The question essentially re- 
solves itself to this: In achieving our goal shall we try to save collec- 
tive bargaining by strengthening it or should we try to come up with 
an alternative to it? 

H.R. 3596, the administrations Emergency Public Interest Protec- 
tion Act, opts squarely in favor of bargaining. I would be less than 
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candid with you, however, if I said our proposal allowed unfettered 
free collecti\e bargaining. It does not. but it comes as close as preven- 
tion of national emergencies will allow. 

In developing this proposal, there were essentially two routes open 
to us: First, a procedure aimed only at terminating emergency work 
stoppages once they have begun, or, second, the development of a pro- 
posal, the primar>^ emphasis of which is to encourage settlement with- 
out such a stoppage but which also provides the means for terminating 
emergencies in the event that they do occur. We chose the latter ap- 
proach. It seemed by far the sounder way to go. It embodied the two 
central objectives stressed by the President in submitting our proposal 
to the 91st Congress. 

You will remember the first of these objectives is that the health and 
safety of the Nation must be protected against damaging widespread 
stoppages. 

The second is that collective bargaining should be as free as possible 
fi'om government interference, and that aiiy legislation should serve 
to enhance, rather than reduce, the incentives to collective bargaining. 

With these factore in mind, tlie emergency disputes provisions of the 
bill would build on the Taf t-Hartlej- Act, supplying the President with 
three new options applicable txj all transportation industries after ex- 
haustion of the present Taf t-Hartley procedures. The President could 
choose one option from the following: 

(1) Extension of the cooling-off period ; 
(2) Partial operation of the troubled industry: or 
(.3)  A procedure of final offer selection. 
To create a new climate that will promote real and effective collec- 

tive bargaining, H.R. B.'^QG would also substantially reform the proce- 
dures of the Railway Labor Act. 

Under our proposal, the parties remain uncertain as to whicli option 
the President will choose. Their uncertainty is a force designed to in- 
fluence them toward a bargained settlement. A second ad\antage of 
multiple options is that if no settlement is reached, the options allow 
the President to apply the most suitable response to the specific situa- 
tion involved. 

The first option authorizes the President to order an additional .30- 
day cooling-off period in which no strike or lockout would be per- 
mitted. This option might be used when the parties were close to an 
agreement but were reluctant to agree voluntarily to an extension of 
time. Also, when neither partial operation or final offer selection ap- 
pears to be appropriate, the President might wish to delay a work stop- 
page while Congress considers the matter. 

Second, the President co\ild appoint a board to determine whether 
partial operation of the troubled industry is feasible. One possible 
mode of partial operation would be selective strikes, lockouts, or both. 
This would mean that some parts of the industry wotild be in full oper- 
ation, and others closed down—and here is another important feature 
of the operation—at any time during the dispute. The board would de- 
termine by means of a hearing the scope and type of partial operation, 
to be in effect for a period of not more than 180 days. Its task would be 
to determine by means of a hearing whetlicr, and under what condi- 
tions, partial operation would be consistent with the provision of serv- 
ices minimally necessary to the national health and safety. 

66-871—71—pt. 1 15 
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"Two conditions are imposed on partial operation. One is that the 
board must believe that the economic pressure resulting from the par- 
tial shutdown would be sufficient to encourage the parties to resolve the 
dispute. The other is that partial operation must not place a greater 
economic burden on any party than would a complete shutdown. 

Before and during the period of partial operation, no change could 
be made in the terms and conditions of employment, except by agree- 
ment of the parties or action of the board. Where substantial bargain- 
ing is obviously necessary and traditional strike and lockout pressure 
would promote negotiations, such an option might well be selected if 
consistent with the national health and safety. 

Third, the President could select a procedure which provides for 
the empaneling of a Final Offer Selection Board to determme by means 
of a hearing which final offer, submitted by a party to the dispute, 
would be mstalled as the collective bargaining agreement between the 
parties. As part of this process each party could be directed by the 
President to submit one or two fuial offers, as the parties wish, to the 
Secretary of Labor and to each other. Each final offer would have to be 
a complete labor contract, resolving all the issues in the dispute. 

After the submission of offers, there would occur a mandatory, 5- 
day period of bargaining during which the Secretarj' of Labor could 
engage in mediation, encourage settlement through active mediation,, 
and the parties could have a final go at resolving tlie dispute them- 
selves. If tbc dispute remains unresolved at the end of this 5-day 
period, the Board would determine which final offer is the most i-ea- 
sonable. The decision would rest on the merits of tlie offei-s. The offer- 
selected, without alteration, would comprise the collective bargaining 
agreement under which the parties would operate. 

The final offer selection alternative is one of tlie most iimovative 
concepts in the labor law field. It is the kind of concept needed to 
strengthen the effecti\eiiess of collective bargaining. It would have- 
the effect of forcing the positions of the parties closer together, since 
it requires selection, without modification, of the most reasonable offer 
of a party. The parties would be pushed toward the middle ground— 
the zone of disagreement would be narrowed—because the penalty im- 
posed for maintaining an extreme jaosition would be the likelihood of' 
rejection by the panel. 

The presence of this option will encourage collective bargaining in 
every stage of negotiation—early and late—thus providing greater 
possibility of a negotiated settlement. Few negotiators will want to 
take a chance on having the other side's contract imposed on their 
principals. Yet they will realize that the only sure way to avoid that 
result under final offer selection would be to make fair and reasonable - 
offers themselves. Knowing they must ultimately make constructive 
offers, they are more likely not to harden bargaining ^xisitions in early 
stages. 

Thus, in selecting the options to place at the President's disposal,. 
it was our goal to develop a range of alternatives which wouW en- 
courage settlement of the dispute by the parties themselves. The pur- 
pose of our new statutory structure is to limit Government intervention 
in free collective bargaining to an absolute minimum, consistent with • 
the public interest. For this reason, we rejected some ob^^ious options. 

For instance, compulsory arbitration is not included among the- 
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options because of the position distanciiig influence it exerts on the 
bargaining process. The general expectation is that the arbitrator 
tends to split the difi'erence between the parties. With this in mind, the 
tendency is to hang on to extreme positions. As almost any bargainer 
knows, if compulsory arbitration is available there exists an often 
overwhelming temptation to build a case for one's own position rather 
than coming off that position in an endeavor to bargain out a settle- 
ment. Some observei-s have argued that if compulsory arbitration 
•were mixed among other options, these effects would be somewhat 
diluted. However, the good effects of the final offer selection option on 
promoting real bargauiing would also be diluted if compulsory arbi- 
tration were added to the option package. 

Similarly, we decided against the inclusion of a so-called seizure 
provision. The weakening effect of seizure on the will to bargain is 
much the same as the effect of compulsory arbitration. Professor Black- 
man's 1967 study, "Presidential Seizure in Labor Disputes," showed 
that both labor and management often benefited economicallj" from 
seizure, with the public footing the bill. That situation leaves little 
incenti\e to resolve hard issues. 

As a companion to the emergency disputes provision of the bill, and 
equally important, is the reform we propose for the Railway Labor 
Act. The procedures of the Railway I>abor Act which most obviously 
undei-mine, rather than strengthen, collective bargaining are the bar- 
gaining and emergency disputes provisions of the act. 

The procedures of the Railway Labor Act which most obviously 
undermine, rather than strengthen, collective bargaining an; the bar- 
gaining and emergenc}' disputes provisions of the act. Under the pro- 
cedures of the act, collective bargaining agreements are not required to 
have tei-mination dates and are imchangeable by either side unless and 
imtil the procedures of the act are fulfilled; that is, formal notice, 
conferences, mediation, and finally, release by the National Mediation 
Board. Until the Board determines that a settlement cannot be reached 
through mediation, the parties aie barred from resorting to .strike or 
lockout. Often these procedures result in "negotiation'' for months or 
years, thus unreasonably deferring employee wag:e and benefit 
increases and carrier operathig changes. The result is hardening of 
positions, and inevitable delay, all with no discernible termuiation 
date to bargaining. The combination of these two factors makes effec- 
tive bargaining increasingly difficult and helps explain the failure of 
the process and the ultimate reliance upon governmental action to 
resolve disputes. 

•\Vhat is needed ai-e procedures that will serve to provide an incentive 
for real vohmtary negotiation—and to assist the parties in resoh'ing 
their disputes rather than servmg a.s a steppingstone for further gov- 
ernmental intervention. 

The administration's bill would make major changes in these pro- 
cedures. Specific contract termination dates would be required. Parties 
desiring a change in the contract would be required to serve written 
notice thereof at least GO days prior to the expiration date of the con- 
tract. After expiration of the contract, the parties \\ould be free to 
resort to self-help, and if that action threatened national health and 
safety, tlie emergency provisions of Taft-Hartley, as amended by 
this fiill, would be available. 
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In addition, and of particular importance in establishing an effec- 
tive collective bargaining atmosphere, our proposal seeks to equalize 
the economic pressures of any strike, and thus to provide a meaning- 
ful incentive for both sides to agree in order to avoid a strike. The 
bill acliieves this equalization by elijninating the provisions of the 
Railroad Unemployment Insurance Act which allow striking railroad 
emjiloyees to secure imemployment insurance benefits. 

Thus, our proposal eluninates vmreasonable delay and creat«s the 
salutory pressure of a meaningful deadline, all in fiirthei-ance of tlie 
collective bargaining process. 

Presently grievances arising under the provisions of existing collec- 
tive bargainiiig agreements are handled m the railroad industry by 
the National Railroad Adjustment Board, a Government-supported 
board. Our proposal would eliminate the board over a 2-year period 
and replace it with a private grievance and arbitration mechanism, 
not only to eliminate Government intervention, but also to reduce the 
strains on the bargaining relationships between labor and manage- 
ment occasioned by the boaixi"s case backlog, which is estimated to ex- 
ceed 3,000 cases. 

Now we come to an important but I think often overlooked featiue 
of our bill. 

If the provisions of this bill are to l^e effectively utilized and im- 
proved, it is important to understand why these labor crises affecting 
the national health and safety tend to be concentrated hi certain indus- 
tries. It is essential that we establish a better framework of infor- 
mation on this problem. 

For this reason we have proposed in our bill that a Special Indus- 
tries Commission be established to study and make recommendations 
to the President as to the best ways to remedy the weaknesses of collec- 
tive bargaining in mdustries marked by critical labor relations 
problems. 

Now, in response to the committee's request I would like to discuss 
four proposed solutions to the emergency dispute problem wliich your 
subcommittee is considering. 

First, H.R. 3595 would amend the Railway Labor Act to authorize 
selective rail strikes involving no more than three caiTiers and 40 
percent of the freight capacity in esich of the three regions. The bill 
provides for partial operation of a struck carrier if the Secretai-y of 
Transportation, in consultation with the Secretaries of Defense and 
Labor, determines that certain goods must continue to flow for the 
Nation's liealth or safety. Furthermore, H.R. 3595 bans lockouts iu 
resi^onse to selective strikes, and prohibits a carrier from instituting a 
new work rule unilaterally unless it can show that the rule was not ini- 
tially proposed in response to or in anticipation of a proposal by the 
unions. 

The contrast to the administration bill is significant. Our bill pro- 
vides for "partial operation," which can include a selective strike, as 
one of a package of options for Presidential use where a national emer- 
gency exists in any of the transportation industries. 

Indeed, even with respect to the procedure of partial operation of the 
philosophies of the two bills are different. The emphasis in the ad- 
ministration bill is on protecting the health and safety of the Nation. 
In our bill anv proposed partial operation must be specifically and 
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carefully examined with this objective in mind before permitting it to 
take place. H.K. 3595, on the otlier hand, allows action first and pro- 
rides for correction later. Under it, a selective strike may be initiated 
without any prior examination. After its initiation it would fall upon 
the Secretary of Transportation to limit it in the national interest. 

Finally, tit.R. 3595 would appear to create a disequilibrium on the 
side of the unions by restricting work nile changes and barring lock- 
outs when a selective strike is called. One goal of the administration's 
bill is to create a balance of economic pressures which gives neither 
party an advantage. 

I might add that since the introduction of this bill the Court of 
Appeals for the District of Colimibia has ruled—and the Supreme 
Court has refused to review the rulings—that a union could not be en- 
joined from striking selected carriers to pressure all, with the goal of 
reaching a multiemployer settlement. 

A bill of much broader scope is H.R. 2357. It would amend the 
Railway Labor Act providing the President with three options. Thirtjr 
days after an Emergency Board has submitted its report to the Presi- 
dent, he may choose any combination of the following options: (1) 
providing a special board to impose a binding settlement for no longer 
than 2 years; (2) seizing the carrier and operating the system; or (3) 
proposing legislation to Congress to resolve the dispute. 

It can be readily seen that the basic philosophy of this approach is 
almost directl)' contrary to the reasoning that I have expressed that has 
gone into development of the administration's bill. 

A variation on this bill—that is, on H.K. 2357—is H.R. 5347. H.R. 
5347 would also amend the Railway Labor Act, requiring the Presi- 
dent, after the expiration of the 30-day no-strike, no-lockout period, 
to ai^point a special board to iissis; the jiartios in resolving the dis- 
pute. Tlie bill provides that the carriers must submit a final offer to the 
employees on which they vote by secret ballot. If they reject the offer, 
thev must make a counteroffer to the carriers. 

'\Vhere no settlement has occurred after the special board has re- 
ported, the President may direct any carrier to transport any goods, 
material, equipment, or personnel as he deems necessary to protect the 
health, welfare, safety, and public interest of the Nation. The Presi- 
dent is empowered to set wages and working conditions consistent with 
the Board report of the parties' agreement. 

This bill, too, with its emphasis on a presidentially sponsored 
settlement, is based on a different philosophical api^roach to emer- 
gency disputes than the administration bill. 

Unlike the other bills I have discussed, H.R. 9088 adopts tlie same 
underlying approach as that of the administration's bill; that is, 
froviding a j)ackage of presidential options intended to stimulate 
argaining during the initial phases of tlic dispute and motivate the 

parties to make their own settlement. 
Even though the two bills start from the same premise, there are 

some important differences. H.R. 9088 provides tliat the selective 
strike option nmst bo used iTiitinlly by tlio President unless national 
healtJi or Siifety would be imperiled by doing so. In our bill ])artial 
operation is one option among equals. I fear tliat placing the "selective 
strike option" in a preferred position would, in effect, relegate the 
other options to a secondary position and detract from one of the 
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"basic purposes of the options, which is to create uncertainty as to 
which type of Government intervention will occur. 

Selective strikes are one form of economic pressure contemplated 
under the adininistration bill's partial operation option. However, our 
bill would allow selective strikes only after a determination by the 
Partial Operations Board that they would not injure the national 
health or safety. I believe it is our responsibility to be prudent in the 
first instance rather than to attempt a remedy after damaging actions 
have already taken place. 

Perhaps the most significant mechanical differences between the 
bills is that the administration bill provides a single option procedure. 

ILK. 9088 requires the President to use its various options until they 
produce a "final agreement.''' Under the administration bill if tlie 
original choice fails, Congress may take any further action it deems 
appropriate. 

Now, let's examine this distinction. On initial reaction, the idea 
of "pyramiding'' the options may seem reasonable, but upon closer 
examination I believe it raises difficult problems. Pyramiding draws 
out an already long procedure even more, heightening tension and 
greatly enlarging the risk of wildcatting or other action in violation 
of law. Pyramiding also may defer the imposition of options the 
parties find especiallj' undesirable, such as the final offer settlement, 
and thus lessen the urgency with which they seek a bargainetl agree- 
ment. Pyramiding may, therefore, make it more difficult to promote 
settlement by the parties than would be the case with a single option 
approach. 

Finally, an important distinction between all the bills discussed and 
the administration bill involves coverage. After examining this issue 
very- carefully—and we did examine it very carefully—we decided to 
include all transportation industries, not only railroads and airlines. 

There are essentially two reasons for this. An industrywide strike in 
a major transportation sector could, over a period of time, damage 
the very fabric of the national economy and severely cripple economic 
life. In our judgment such strikes—occurring in a siBgle industry or 
even in several—cannot be ruled out. "\Aliile industrywide strikes liave 
largely occurred on the railroads to date, the increasing complexity of 
the economy and the trend toward national, rather than regional or 
individual bargaining, notably in the trucking and airline industries, 
make such emergency situations a distinct possibility in other trans- 
portation industries in the future. Moreover, the current situation in tlie 
maritime industry is especially troubling. Six times since 1947 strikes 
have outlived the Taft-Hartley cooling-off period, causing significant 
dislocation. We feel an obligation to look beyond the current rail 
crisis to the kinds of situations which are likely to arise in the near 
future. Taking this view, it is our judgment that protection should be 
provided in each of the national transportation industries. 

So, to conclude my remarks—which ha\e already run longer than 
I would have liked—I want to emphasize some very basic points. It 
seems to me an inescapable conclusion that Congress must eitnei- enact 
new labor legislation to deal with national transportation emergency 
disputes in the near future or get ready to go into the dispute-settling 
business on an increasing scale. If it cKooses to act, it can either pro- 
vide a substitute for collective bargaining or seek to strengthen bar- 
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gaining. Put another way, it can adopt a solution that includes some- 
thing like compulsory arbitration or it can adopt a bill with the essen- 
tial characteristics of our presidential option system, including final 
offer selection. 

Of course, I hope that you will agree collective bargaining is worth 
saving and that H.R. 3596 can preserve it while protecting the na- 
tional healtli and safety. But above all, I urge you to resist the tempta- 
tion to believe compulsory arbitration and free collective bargaining 
can somehow lie down together like the lion and the lamb. At tlie core 
each is at war with the other. There nmst be a choice. Collective bar- 
gaining itself is on trial. Shall we judge it wanting and head down 
a new road ? Or shall we try to preserve it by strengthening its long- 
recognized ability to balance contending forces in our economy? 

This is the choice we face. 
Thank you, Mr. Chairman. 
Mr. JARMAN. We ceitainly appreciate your appearance here this 

morning to give this comprehensive statement on the important sub- 
ject before us. For the record, would you identify your associates who 
are with you. 

Secretary HODGSON. Tliank you for giving me that opportimity. 
At my left is Peter Nash, the current Solicitor of the Labor Depart- 

ment, our general counsel, so to speak, by another title. And to my 
right is Assistant Secretary W. J. Usery, Jr., who is in charge of our 
labor-management imit and is the chief mediator for the Department. 

Mr. JAKMAX. I think the Chair would have only one comment at 
this time on the statement and the subject before us. It seems to me 
that the final offer selection has great potential for good in the bar- 
ruining process in this amendment. It was stated yesterday in the hear- 
Jig, or the contention was made, that actually the final offer selection 
does, in a sense, constitute compulsory arbitration. 

Would 3'ou care to comment on that ? 
Secretary HODGSON. Yes, Mr. Chairman. It does constitute a form 

of compulsion. An}i;hing that will preclude a national emergencv, to 
give the President or the Congress the right to conclude a national 
emergency, constitutes compulsion and in that sense the observation 
may be accurate. In the sense that people who are not familiar with 
bargaining view the two and compare them, I would have to agree it 
does constitute compulsion. 

Tlie form of compulsion is the important thing. Compulsory arbitra- 
tion is a form of compulsion which makes for advocacy and position- 
taking by the parties rather than bargaining. The tendencv, as I in- 
dicated in my testimony, if a bargainer knows that compufsory arbi- 
tration is available at the end of the line, is for him to note that and 
decide, on the basis of noting that, what he should do while he 
bargains. 

Wliat docs that mean to him while he bargains? It means that he 
should take a good solid distant position from where he wants to end 
up, because he knows tliat the aroitration process will not end up in 
exactly the position he is in. So it is necessary for him, he feels, to 
take a position that is less moderate than the one that he ultimately 
would be willing to accept. Exactly the opposite thing occurs in final 
offer selection. Moderation and attempt to appeal to reason to attract 
neutrals to his position and his position alone is his objective, and 



222 

that will move him toward the other fellow's position and move the 
other fellow toward his position. 

In our judgment, during the course of the collective bargaining 
process this will bring them closer together, and in many cases with- 
out having to use the selection procedure itself. The mere operation 
of that possibility and having tiiat possibility as an end product is 
the force compelling people to quit tating positions and to get with it 
and bargain. 

Mr. JARMAN. Under the administration's bill each party would be 
limited to two final offers, as I understand it ? 

Secretary HODGSOX. Yes. 
Mr. JARIIAN. It was suggested in the testimony yesterday that an 

approach might be made for each party to submit series of offei-s o\'er 
a period of time, and not be in a position to retreat from an offer that 
had been made, but could move on to another offer on each side. 

Would you comment on that ? 
Secretary HODGSON. We considered that. Tliere were two reasons 

why we decided against it. It does have a kind of attractiveness the- 
oretically, but it has two problems with it. One, when you get into 
disputes of this nature with the kind of time involved, we find every 
additional step requires additional time and the more steps you put 
in there, there is more time; and the more time, the more tension, and 
the more likely then it is for unfortunate illegal, self-help activities 
to occur. 

So we want to make the time limits on this as reasonable as we can, 
consistent with the need for suitable deliberations, examination, and 
pro(;essing. 

So any further steps tliat would add to the time must be viewed 
as a negative factor. 

Tile second reason is that really at some point there always is a 
point in any bargaining situation where you have to make what is 
your best offer. Wc think after an 80-day cooling-off period, after an 
imposition of a presidential option, after a determination tliat the 
final offer selection will be used, and putting it to tlie parties right 
then gives them adequate chance to come up with tlieir l>est offer. So 
that is really tlie reason tliat we came up with this idea of doing this 
early in the process and doing it at one time, and making it on what 
misrht be called a straight-out basis at that time. 

ilr. JARJIAN. Before going on to other questions, Mr. Secretar>-. 
let me ask as to this. Are you familiar with II.R. 9098, which I in- 
troduced by request last week and supported by others? 

Sccrctai y llonosox. Wc ai'e somewhat familiar. We have not exam- 
ined it to the extent we did the others because it is too recent. 

Mr. JAKMAX. This bill was also introduced on the Senate side and 
would you have any comment to make on it on that approach? 

Secretaiy HODGSOX. I would like to ask Mr. Xasli to comment on 
it. 

Mr. XASH. There are a couple of major differences in that bill be- 
tween that and wliat the Secretary directed his attention to this 
morning. 

Xo. 1, there is no specific requirement of a showing of an emergency 
to invoke the emergency pro^asions of that bill, whereas under the 
administration's bill there is a requirement of a lowing of a national 
emergency. 
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No. 2, that bill does include, I believe, compulsory arbitration in ad- 
dition to the final offer selection procedure and I believe the Secre- 
tary has directed attention to it and wliy he thinks the two are incon- 
sistent and why compulsory arbitration really dilutes the effectiveness 
of the final offer selection procedure. 

Those, I think, are the major differences between that and the ad- 
ministration proposaL 

ifr. JAHMAX. Thank you very much. 
Mr. Adams. 
Mr. ADAMS. Thank you, Mr. Chairman. I know, Mr. Chairman, some 

of the questions I liave will tiike longer than 5 minutes and I would 
like to request that perhaps I might take 5 minutes now and when 
everyone else has finished questioning then be allowed to ask the addi- 
tional questions which I have of the Secretary. 

Mr. JARMAN. Yes. I would say this off the record. 
(Discussion off the record.) 
Mr. ADAMS. Mr. Secretary, it is a pleasure to see you here today. 

My fii-st question is: On your bill, what is the total time period you 
contemplate from the time of closure of contract until such time as 
the President actually puts into effect one of the options you have 
selected ? 

We have a chart here which provides, first, for the labor-manage- 
ment bargaining conference, then for the Federal Mediation Concili- 
ation Service, which apparently you are going to use from the 
Taft-Hartley procedure, then for a JPresidential board of inquiry, and 
then for an 80-day injunction. So, I am trying to get some idea of your 
total time period. 

Secretary HODGSON. The number of days of bargaining before the 
anniversary or termination date of the contract will vary with indus- 
tries and with arrangements that the bargainers come up with among 
themselves. Normally it is 30 to GO days. 

Mr. ADAMS. But you contemplate that bargaining will be prior to 
the contract expiration date ? 

Secretary HODGSON. Eight. 
Mr. ADAMS. Yes. 
Secretary HODOSON. But then we have the contract expiration date 

and if at this point the feeling is that a national emergency exists. 
the President can follow the Taft-Hartley procedure and invoke the 
80-day period. 

Mr. ADAMS. Are you going to use the Federal Mediation Concilia- 
tion Service durin» the period of time prior to tlie expiration of the 
contract, or will it be an additional time after the contract termination 
date and before the 80-day injunction ? 

Secretary HODGSON. NO. it will not be. There is no gap there during 
which Federal mediation will apply. Federal mediation has its oppor- 
tunity at the present time to enter the bargaining during the time 
before the anniversary or expiration date of the contract and also 
during the 80-day cooling-off period. 

Mr. ADAMS. There is no additional time provided ? 
Secretary HODGSON. NO, there is no adclitional time provided there. 

At the end of the 80 days then, the President can at that time, or dur- 
ing the next 10 days in wliich he has what we call a decision period, 
make a decision on which procedure he wishes to emploj-. So you add 
10 davs there. 
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If he decides to employ the final offer selection procedure, there are 
3 days to submit offers. Then after the submission of offers are 5 days 
for Dar<Taining purposes and mediation by the Secretary of Labor. 
If that has not settled the matter, there are 2 days to select the final 
offer selection panel and then the final offer selection panel has 30 
days to hold hearings and make a decision. 

Mr. ADAMS. So you are talking approximately of 5 to 6 months 
from termination date. 

Secretary HODGSON. 80 plus 50 days there. 
Mr. ADAMS. I am trying to compare your partial operation system 

to the Staggers-Eckhardt bill, H.R. 3595. As I understand it, you 
create a board which determines the type of partial operation or selec- 
tive strike. Is the board limited to a determination of partial opera- 
tion on all lines or potential strikes on some lines with other lines 
being left completely free to operate ? 

Secretary HOD(;SON. It would leave it wholly open to the Iwaard to 
determine that. 

Mr. ADAMS. So what the administration bill really would do is, have 
a board determine the type of strike that could be in operation ? 

Secretan,^ HODGSON. And determine it in accordance with eliminat- 
ing a national emergency, yes. 

Mr. ADAMS. All right. In your opinion, and in the opinion of the 
other qualified gentlemen, if they want to answer tliis, is there suf- 
ficient comjietitive rail service in the United States that a selective 
strike can take {^lace wholly on some lines and not on others and still 
avoid a national emergency ^ 

Secretary HODGSOX. I think that is speculative, but it would he im- 
plicit in our proposal that at least in some of these industries, in- 
cluding a possibility in the railroad industry, there are arrangements 
that could be made that would allow a selective strike and still preclude 
a national emergency. 

The only concern is there be a prior careful examination of that to 
make sure that there be the end result, no national emergency. 

Mr. ADAMS. The reason I asked that question is that a fimdamental 
difference between H.R. 3595, which provides for selective strike, 
and the adniiuistrdtion's proposal, which provides for partial opera- 
tion or selective strike, is that tlie administration's proposal directly 
involves itself in the collective bargaining process by stnicturing or, 
in effect, compelling what will happen. "Whereas under the selective 
system, collective bargaining is left to the parties in the first instance, 
the unions, to decide whether to strike and, in the second instance, the 
mnnagement, to decide what to do in terms of potential retaliation, 
with the Government limited to saying, "You have arrived at a point 
where there is a national emergency.'' 

Now, why don't you think that the proposal of H.R. 3595, Stag- 
gers-Eckhardt, which would leave the matter in the hands of the par- 
ties, is better tlian, in effect, having a Government structure say now 
the parties will strike or counteract a strike ? 

Secretary HODGSON. Well, there are tradeoffs between the need to 
prevent a national emergency and the extent to which free collective 
bargaining can continue. In examining that tradeoff, we felt that what 
comes first is precluding of a national emergency and, second, insuring 
that collective bargaining be as free as possible, and we kept the priori- 
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ties in that direction, and that is the reason we proposed the procedure 
Tre did. 

No. 1, we know if this board comes wf with a proposal, there will 
not be a national emergency. But we have no waj' of assurino; ourselves 
it will be the case if we allow the parties to decide that tliemselves. 

Air. ADASIS. Would H.R. 3595 be more palatable to you if it contained 
a pro\ision that would allow action by the Federal Government when 
a national emergency occurred as a result of a sele*:tive strike by labor 
and a counteraction by management? 

Secretary HODGSON. I thiiik you should keep in mind that at the 
present time, as indicated by tlie courts, there is nothing to stop a 
selective strike from occurring and it is only when the President deter- 
mines a national emergency exists that the option to selectively strike 
w^ould be. precluded, so I can't see how this situation arises. 

Mr. ADAMS. My next question is: Before the provisions of your 
bill woidd come into eft'ect, would there have to be a determination 
that a luvtional emergency exists ? 

Seci-etaiy HOWJSON. That is right. Say the La Salle Kailroad, with 
28 niiles of ti-ack in Chicago, was struck. I guess it woiddjrt cause a 
national emergency. 

Mr. ADAMS. Tliat is wliat I was getting to. Does your bill provide 
for a study to determine if there is a pattern of competitive rail serv- 
ice in the United States? This would give some guidelines to future 
IJresidential determinations of whether or not a national emergency 
would be created by a strike on X line or on Y line? 

Secretary HODGSON. I woidd think without that, with our provision 
in existence as law, the Departments of the executive brsmch Mould 
want to, in advance, do considerable examination of that kind of thing 
so that if and wlien occasion ever arose for a board to have to make a 
determination in a relatively short time, the board which would be 
making such a determination would have some pretty good facts avail- 
able to it. 

We would see to it that would be the case. 
yir. ADAMS. We are concerned about the economic regulation of all 

the transportation industry. We want to detennine if the industry is 
Ix'ing properly economically regulated and if it still contains compet- 
itive lines. So we would be most intere.^ed in the results of j'our 
study in that field, because I intend to introduce today an economic 
regulation-type bill addressed to some of the economic problems of 
the area. So my question to you is: Is tliere competitive rail ser\'ice 
througliout the United States or has it all gotten into a monopoly situ- 
ation? I gather that you do not feel you can give more than a specu- 
lative answer. 

Secretary HoDGSo>f. That is right. 
Mr. ADAMS. YOU indicated that one criticism of H.R. 3595, as 

opposed to the administration's bill, was that it might be overbalanced 
ill favor of the union because of the retaliatory- limitations placed on 
management. Do you agree that once a contract time period had nm 
out, that management would liave the right to put into eft'ect cei-tain 
work mlcs for their proposals ? 

At the present time I underetand tlie contracts will be evergreen 
contracts, but you are contemplating specific contract termination 
dates, so under that period of time under your bill would it be con- 
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t«mplated that both parties would be left free to place in effect their 
self-help? 

Secretary HODGSOX. They have available self-help to them until the 
point it creates a national emergency. 

Mr. ADAMS. Now, I asked the following question ye'=rterday morning: 
Do you believe that variable self-help is in effect only as to the lines 
that are struck or &s to all of the lines whose contracts had terminated ? 

Secretai-y HODGSON. It wouldn't change the present circumstances 
regarding that. 

Mr. ADAMS. NOW, at the present time, contracts, as we all know, 
expire a whole series of differing dates and it is my understanding 
from Mr. ITsery or one of the others, we are getting one contract 
termination date, so that if the contracts terminated at a particular 
time for that particular union and the union strikes line X, in your 
opinion could the other lines put in their proposal or managements 
on the other lines put in their work rule propo.sa1s? 

Secretary Honosox. Yes, as affecting that union. 
Mr. ADAMS. T^liat about the otlier unions? 
Secretary Honosox. Not unless they stmck. 
Mr. ADAMS. "\Yliat if their contiact had terminated ? 
Secretary Horxjsox. They would have the same self-help available to 

them then. 
Mr. ADAMS. Under vour bill, if a union strikes just one line and it 

does not strike any of the others, are the nonstnick lines prohibited 
from locking out ?' 

Secretary Hooosox. The lockout to be effected would be a kind of 
lockout that would produce a national emergency and then the na- 
tional emergencv provision of the bill would apply. 

Mr. ADAMS. Suppose there was a selective management lockout? 
Secretarv Honosox. It would be treated like a selective strike. 
Mr. ADAMS. So you contemplate that the same provision woiild 

iipply lx>th ways, so that at the time of a national emergencv, the 
Tiaboi' Di^partincnt would tak"^ action u'lder the o'-orisions of the bill 
to prevent the emergency as the emergency spreads? 

Secretary' HODGSOX. If and as. 
Mr. AnAMS. If and as, correct, Now you indicate you want to also 

bring airlines, tmcklines and maritime under the jurisdiction of this 
legislation. I probably have a philosophical agreement with you on pari 

•of this, but the reason the transportation industry is different is that 
the public and noninvolved parties suffer long prior to the pai+ies that 
are dii-ectly involved in the dispute because they are dependent \ipon it. 
But I was wondering why you felt that this was necessarily true, for 
example, in the trucking industry, which is greatly fragmented, as op- 
posed to the railroad indu.str>', ^\-^hich is greatly compressed, with the 
airlines sitting l^etween the two. 

Secretary HODGSOX. Yes. W^ll, simply the trucking industry was 
characterized for the first 30 or 40 years of collective bariraining in that 
industrv by fragmented bargaining, but each successive bargaining 
has added to the national pattern of that bargaining and in the most 
recent two, and particularly in the most recent one, it was practically 
nationwide and if the strike had occurred, then we might have been 
faced with the same kind of thing, and I can't prejudge it. But we 
might have been faced with the same kind of thing we are faced with in 
the national railroad strike. 
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Mr. ADAMS. I luiderstand that with regard to the trucking industry. 
However, with regard to the airline industry, this committee and your 
Department had to consider the case a few yeai-s ago of the shutdown 
of some airlines and not of others. Do you feel that the airline industry 
today is much more compressed than it was at that time ? 

Secretary HODGSON. It may. The reason Chat we are putting all major 
transportation systems in this bill is twofold: No. 1, an examination of 
past need, what it seems to us to be the place where the need existed for 
this kind of power and part of it to be placed in the President's hands; 
and, No. 2, knowing that there probably would be, if the development 
of our economy occurs, and technology increases, sliifts in tlie relative 
importance of the various transportation industries. 

You have to remember that tlie present Railway Act was passed in 
1926, which is an awfully long time ago. and a lot of developments 
have occurred in transpoitation since that time. The airlines were not 
even in it then. Trucking was hardly in the status that it could even be 
called an industry at that time. 

It may be that the bill that you gentlemen will be reviewing and 
passing out of this committee, and which the Congress will be enact- 
ing, wfll last just as long as the Railway Labor Act has lasted. 

But today we should not just provide for laws covering the state 
of our teclinologv and the nature of distributive elements of our econ- 
omy just for today or just for the present, but for the technology of 
8, iO or maybe 20 years from tod-ay. Wlio knows what is going to 
happen to our air cargo i 

I used to lie in the aerospace industry and every 5 minutes we 
thought we were on the brink of a breakthrough in the air cargo 
industry and we thought that it would start to rival the trucking and 
railroad systems. 

It is entirely possible tliat it will happen in tlie near future and it 
will not only liave its present sizable proportion of people in com- 
parison to other modes of transportation, but we will shortly have 
caigo ti-ansportation in significant measure, and, as we do, it will be 
an important thing to consider. 

ilr. ADAMS. I have one final question. Does your bill contemplate, 
in your final-offer selection, varying contracts for tlie varying portions 
of a potential sekwtive strike, or does it contemplate a nationally estab- 
lislied labor-management system throughout all parts of the country ? 

I mentioned this because in the last, three disputes we have been in, 
we have had considerable problems with variations, both in work 
rules and wage patterns in various areas; in other words, a wage 
pattern in certain portions of the country may seem adequate, but m 
other parts of the country seem inadequate, and this has produced 
severe problems. What does your bill contemplate witli regard to that? 

Do you leave it to the parties to finally create a package for the 
particular dispute or for the entire Nation, if it has been nationwide, 
or does your final-offer selection pattern pick and clioose what is there ? 

Secretary HOIKJSON. The structure of the bargaining is left up to 
the parties. It deals merely with the effects of it. If the effects cause 
a national emergency, then tlie settlement is done on the basis of the 
effects that caused tliat national emergency. 

Mr. ADAMS. Well, suppose tliat there has been a selective strike, 
which has grown to national proportions. For example, say that one- 
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half of the iiirlines liave heen struck, and you declare a national emer- 
gency and you implement the provisions of your bill. Xow, wlicn 
you apply your final-otl'er selection, do you apply it only to the oue- 
half that was struck? 

Secretary HODGSON. Only to the parties involved. 
jMr. ADAMS. SO that the other half of the people either -would accept 

that as a pattern or they would proceed with their own bargaining or 
go into a strike? 

Secretary HODGSON. Tliat is a possibility, but, as you can see, tliis 
would Ije a pretty pei-suasive kind of pattern. 

Mr. AD.\?rs. 1 can see that. Thank you, Mr. Chairman. 
Mr. JARMAN. Mr. Harvey. 
Mr. HAKVEY. Thank you, Mr. Chairman. 
Mr. Secretary, I nuist sav that it is incredible to me that with all 

of the advisers you have down in the Labor Department that you 
would come before this committee and urge us to amend the Taft- 
Hartley Act. If you truly mean wiiat you say, then we might as well 
adjourn this hearing and go home because this committee has no 
jurisdiction over the Taft-lfaitley Act whatsoever. It never has liad 
in the 11 years I have been in Congress and I think if I stay in 100 
years more, it still won't have, and you might better go over to the 
Education and Labor Committee and get those recommendations 
tiuough. 

Now, I say that because we are trying to help you here, believe it 
or not. This is why every bill but yours has cnanged the Railway 
Labor Act and not the Taft-Hartley Act. I have tried to express that 
to a few of your advisers down there and apparently it has not gotten 
through. But I mention it because it is an awfully important starting 
point wherever this committee begins in its delitierations, believe me. 

Secretary HODGSON. Our bill amends the Railway Labor Act, as my 
testimony cites, and we don't determine which committee it goes to. 

Mr. ILvRVET. No, but I think you should have knowledge of the 
committee it goes through and certainly the jpeople down there should 
have that knowledge and, as I understand the bill, it works from the 
Taft-Hartley Act. Maybe I I'ead it wrong, but you use all of the 
techniques and all of the procedures of the Taft-Hartley Act right 
up until the President's final three options and 80-day injunction. 

Secretary HODGSON. I am not arguing, but we amend the Railway 
Labor Act. We picked up the Taft-Hartley procedures and applied 
them to this act, out we did not determine the conmiittee it sliould so 
to. We sent up the bill and Congress decided the committee it shoiud 
go to. 

Mr. HARVEY. Let me say this. There again, going back from mem- 
ory, I can't remember a time when we ever had a Secretai'y of Labor 
come UT> in behalf of the trucklines urging any kind of ad hoc settle- 
ment. I can't remember the Secretary coming up in behalf of the 
maritime industry. It is always the railroads, and I don't recall one 
coming up—yes, one in behalf of the airlines, again under the Rail- 
way Labor Act. But it seems to me that these other industries are 
somehow making their settlements and getting along. It is in these 
two industries, particularly the railroads where we are having trouble. 
Wouldn't you agree there ? 
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Secretary HODGSON. We have had some very significant trouble in 
the maritime and longshoremen's industries with strikes in those in- 
dustries that have not been settled bv the operation of the Taft- 
Hartley procedures •which Avere invoked in recognition that a national 
emergency existed, and it was because of the demonstrated need in 
those particular industries. They also have a distributive effect the 
same way that the international transportation industries of the coun- 
try have. 

Mr. HARVEY. Have you ever had to come before Congress for a settle- 
ment in those strikes ? 

Secretary HODGSON. The strike that occurred after the imposition of 
Taft-Hartley in those respective industries have, I believe, in all in- 
stanc«s been settled witliout congressional intervention, but they have 
occurred in defiance of a Presidential determination that a national 
emergency existed. 

Mr. HAR\TET. SO what we are trying to do here is to work out a pat- 
tern of settlement which will get this away from Congress and away 
from the practice of coming before the Congress for these ad hoc settle- 
ments. I think your jjurijose is certainly tlie same as ours and it is 
basically the railroad industry that we arc concerned with, wouldn't 
you agree there ? 

Secretary HODGSON. It is the one that lias certainly occupied my time 
up here, but I would hope, as I said in answer to one of the recent 
questions, that this committee would not only concern itself with to- 
day, tomorrow, and the last 2 years, but take a look at the nature of the 
problem and the kind of industries that have and can produce national 
emergencies. We feel those are the transportation industries and those 
are the ones we have included here. It has l>een as simple as that. 

Mr. HARVET. Well, to go to another subject, I must, say I find it in- 
credible also that you say down on the bottom of page 18 here: 

The most significant mechanical difference between tlie bills is that the admin- 
istration bill provides a single option procedure. 

I find it, frankly, incredible you would limit or restrict the President 
to a single option. Now he has, under ^your bill, just three options and 
one of those is a 30-day cooling-off period and another is partial opera- 
tion. I try to look at this just as reasonably as I can, but I cannot con- 
ceive of a Secretary of Labor truly recommending to a President that 
he should take either one of those options. 

Let me just point out the stories in the papers over the weekend. 
They were to the effect that the present rail strike appeared to be 
settled; that the parties were very, verj' close to settlement. SujJiiose 
that is the case and that it looks like that all it needs is a little more 
time. The Secretary of Labor then recommends that the President 
take the option of a 30-day additional coolLng-off period. Then suppose 
what happens is exactly what has liapjiened in the last few days. The 
parties really were not close to settling at all but all of the settlement 
talks dissolved and, instead, they are still far apart, then where are 
you? 

Secretary HODGSON. Let us say we have this situation. 
Mr. HARVET. Well, let me tell firet where you are. You are back 

where you started and you then, at the end of the 30 days, come to Con- 
gress and ask for an ad hoc settlement, isn't that right? 
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Secretary HODGSON. I was going to try to expound on the nature 
of the circum^»nce8 where I thought the 30-day proposal had merit. 
Now, let me say at the outset, Congressanan, that there are a lot of 
hard choices to make in a situation like this. 

You could have mfide the choice, and we considered it, whether 
these tilings could be used seriatim. But, as I said, to do that would 
draw out a lengthy procedure even longer and would not have the 
same force and effect on the parties to bargain out their solution 
themselves. 

Mr. HARVEY. Let me internipt you. 
Secretary HODGSON. Just a second, if I may, because I want to go 

on and answer your question rather than argue. 
Air. HARVEY. I hope you can. 
Secretary HODGSON. Yes; there are two kinds of situations where 

we will maybe want to use the fii-st option. Back in late Febniary, 
for instance, we had a circumstance wnere the Brotherhood of Rail- 
road Clerks had reached an agreement or had tentatively reached an 
agi'eement and it was just a matter of finalizing the thing. 

Well, before midnight we were, by the requirements of legislation 
passed by the Congress, to make a report of what kind of legislation 
we would produce for settling tliat dispute—-at midnight we had to 
come up here with a proposal for legislation to settle it even though 
the thing was really settletl. We knew it was settled. It was just a 
matter of working out the language and the details. 

That is one kind of ciTcumstance wh««re selection of the first option 
would be helpful and that is one of the times we would use it. 

Mr. HARVEY. No, no, no! Now, just a moment. You are using mj 
time here. 

Secretary HODGSON. Well, we would use this in that circumstance 
only when it was almost (X'rtahi it would avert a dispute. The other 
time is when we needed to give Congress the time to consider action. 

Mr. HARVEY. I am not quarreling with the alternative of the addi- 
tional 30 days' period at all, because I think that is fine, but what 
I do quarrel with is the proposition that it .should be the end result. 
As you say, if things don t work out in the 30 days, you come back to 
Congress. That is what we want to avoid. 

Secretai-y ITDDOSOX. I agree, and if there is any way I can work 
that out with any idea that you came up with, or any idea of the 
committee that would accomplish that purpose and yet accomplish 
the purjwses our bill tries to achieve with its uncertainty feature, I 
would be for it 

Mr. HAR^-EY. What I had wanted to inteiTupt you for. when yon 
said that the 30-day period just drew out the procedure that mucli 
longer, was to point out that the only altemati\'e is to come back to 
Congress. Wlicn you make the 30-day coolin<r-off period the end result 
and a single option, what you are telling this committee is that if the 
President selects that 30 days as his only option, then the only other 
alternative if it does not woi-k, is to come back to Congress. Isn't 
that right? 

Secretary HODGSON. You are right. He made a choice and he would 
only make it in those circumstances which I have mentioned. 

Mr. HARVEY. Well, he would be a fool to make it then. I cannot 
conceive of a Secretary of Labor in his right mind recommending to 
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the President that he phice all of his chips on that one alternative, even 
when he is close to a settlement. For if settlement talks fall apart, he 
comes back to the Congress. 

You know this is what we are trying to stoji, not to continue it. 
I would say the same thing about partial operation, Mr. Secretary. 

I can't conceive of a Secretary in his right mind reconnnending partial 
operation. That to me is no solution to the problem. 

Xow, you can go ahead and finish your conversation, if you want to. 
Secretary HODGSON. NO. 
Mr. HARVEY. NOW, I noted you included "selective strike" in the 

"partial operation." Is that a new construction of the act or did you 
intend that from the beginning ? 

Secretary HODGSOX. NO ; "selective strike" is a term that is used more 
narrowly tlian "partial operation.*" Partial operatit)n covers not only 
selective strikes, but the actual ojicration of certain kinds of or delivery 
of certain kinds of goods in addition to selective strik&s, so partial 
operation is a general term and selective strike is a narrower term that 
is encompassed within "partial operation." 

Mr. HAR\'ET. There is a difference pointed out by Mr. Adams in the 
one case that the union decides where the strike should be i 

Secretary HODOSOX. That is purely in the selecti\'e strike, in its nar- 
rowest context. 

Mr. HAKVEY. In a sense, it is selective in that they decide where to 
go on strike and they decide it ? 

Secretary HODGSON. Right. 
Mr. HARVKY. AS far as partial operation is concerned, your board 

would decide it, is that correct ? 
Secretai'v HOIXSSON. Exactly. 
Mr. HARVEY'. You stated on page 18 of your statement with regard 

to H.R. 9088, and I quote: 
I fear that placing the selective option in a preferred position wouid, in effect, 

relegate the other options to a secondary position. 
Now my response to that statement is in light of the recent court 

decision, don't you believe that the selective strike option sliould be a 
preferred position ? Isn't it a basic right ? 

Secretary HODGSON. The selective strike is available to the parties 
right now and it is only when it creates a national emergenc3', ^hen 
tlMi selective strike becomes of such magnitude of a national emergency, 
that our procedures would even apply. 

Mr. HAR\'EY. Well, does your bill set up any criterion for selective 
strike ? 

Secretary HOD<;SON. Our bill sets up a Iward to determine what 
selective strike—or what partial operations, including selective 
strikes—should be permitted, and it sets up one criterion, which is 
that the effect of this should be no greater on the parties than a com- 
plete strike. 

Mr. HARVTCY. But you have no criterion with regard to, for example, 
the percentage of revenne-ton-miles in any particular region? 

Secretary HODGSON. NO; it is the factas determined by the Presi- 
dent, whether or not the national emergency exists, and then it has to 
go. as we indicated, through the traditional Taft-Hartley procedure. 

Mr. HARVEY. Nor any criterion with regard to the number of car- 
riers on strike ? 

6G-S71—71—|U. 1 1« 
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Secretary HODCSOX. That is rig]it. 
Mr. HAEVKY. I have just one other question, Mr. Secretary. In H.R. 

9088, which I introduced with some .54 other sponsors, there is a pro- 
vision, and I refer to the provision in section 906(d), which would 
I'equiro that in any selective strike, any agreement of settlement must 
Ije offered to any of the other carriere. 

You have no such provision I know of in the administration bill. 
Do you care to comment on that ? 

Secretary HODGSON. We would have to examine that further to see 
how tliat might apply to any and all situations. At the outset, we didn't 
want to prejudge that as being appropriate, but we will examine that 

Mr. HJVRVEY. Well, actually, the whipsawing tactics have been one 
of the greatest objections to the selective strike procedure, isn't that 
correct ? 

Seci-etary HonosoN. It has been one of the greatest objections to 
it, and I am sure it is one of the greatest objectives of it. 

Mr. HAKVEY. Ver\r true and probably the airline industry is one of 
the best examples of it. 

Secretary HODGSON. And the railroad industry as well. 
Mr. HARVEY. All right, I have no further questions, Mr. Chairman. 
Mr. JARMAN. Mr. Staggers, who is cliairman of the full committee. 
Mr. STAOGERS. Thank you, Mr. Chaiiraan. I do not have any ques- 

tions, but I would like to say to the Secretary and to the members of 
the committee that we have been asked for the past 3 years to pass 
some permanent legislation, and I think we are beginning to under- 
stand now, after 2 days, that it is going to be a bit diiTiciut. 

We hope to come to some solution, but there is just no down-to-earth 
solution that we can say is the answer. 

I was interested in the last paragi-aph of your statement, which 
says: 

Of course, I hope that yon will agree eoUective bargaining is worth saving and 
that H.R .?fi96 cnn preserve It while protecting the national health and safety. Bot 
above all, I urge you to resist the temptation to believe compulsory arbitration 
and free collective bargaining can somehow lie down together like the lion and the 
lamb. 

Now, I thought that was a very impressive statement and one which 
I think exemplifies the truth, "\^^^en you get compulsory arbitration, 
collective bargaining is going to go out the window, and tliat is all that 
there is to that. 

Xow, your concluding statement I also thought was good, and it 
reads: 

There must be a choice. Collective bargaining Itself i.s on trial. Shall we judge 
It wanting and head down a new road? Or shall we try to preserve it by strength- 
ening its long-recognized ability to balance contending forces in our economy? 
The choice is yours. 

That is the choice of tliis subcommittee and I think it is very im- 
portant in setting the direction this Nation takes in the future, not 
only in labor, but in many other forms of our society. I think it is 
fjoing to be a tremendous decision tliat the subcommittee is going to 
lave to come up with and I hope they have all of the wisdom in the 

world to come up with a good bill. 
Thank vou so much for coming up and I believe your statement 

was a good statement all the way through. 
Secretary HODGSON. Thank you, Mr. Chairman. 
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I think you will notice, Mr. Chairman, in my oral testimony toda^ 
I actually changed that very last statement, although you recited it 
properly from mj- written statement. 

"The clioice is yours." But I had changed it to: "This is the choice 
we face," because to the extent that we can be of help, we would like 
to work with you on developing tliis legislation, because it is a choice 
for the Nation, really. 

Mr. STAGGERS. We appreciate that and also appreciate your help. 
I was also glad to get your fii-st statement about the current strike, 

because I think it is quite a change in affairs. I think it is wise and 
good that they have an opportuiiity really to work out their own affairs 
at the present time. 

Tliank you so much, you and jour whole group, for your help. 
Mr. JxVRMAN. Mr. Kuykendall. 
Mr. KuYKENDAiju. Mr. Secretary, the Chairman just mentioned the 

problems and they are going to be massive, but I think we will get out 
some legislation primarily because it is absolutely necessary. 

Your background is in the law and labor relations and things like 
that. 

Secretary' HODGSOX. Not the law, labor relations. 
Mr. KuTKEXDALL. Labor relations. Well, my backgroimd is as a pro- 

fesional salesman, so may I share with you for just a couple of 
moments a little selling advice. 

You know somewhere in the Scriptures somebody told St. Paul, 
"Almost Thou pei-suadest me." Well, it can't be said this morning that 
you have persuaded anyone on this one issue. 

I think if you had to pick out the foremost concern of this Congress, 
very closely behind the national interest would be that we are sick 
and tired of seeing all of you here handling labor disputes and we are 
not likely to pass a bill that is going to let you come back, even if you 
guess wrong on one of those choices that Mr. Harvey was talking 
about. 

So this is about the only major difference between the administration 
bill and the Harvey bill, that is, this multiple choice. I beg of you, go 
back downtown, have a close look at how much interest you have in 
actually just the one choice, because you lemember, and my friends 
from labor and friends from management certainly remember we had 
a case last year, Mr. Secretary, that had already been signed that we 
ended up with. 

Eveiybod}- remembere that one, don't they ? 
Secretarj' HODGSON. Yes. 
Mr. KuTKENDALL. And you certainly thought it was a sure thing 

and we ended up with it. So I don't think there is any such thing as a 
sure thuig, and we don't want it back in our laps just because some- 
body guesses wrong. So I strongly advise you, have another look at 
that one. 

Secretary HODGSON. You are a prettj' good marketeer, Mr. Congress- 
man. 

Mr. KuTKENDALL. You already have it written down as I look at it. 
Secretary HODGSON. We have had a number of those kinds of thhigs. 

One other difference I would like to mention, and it is not just one 
choice or the other, an opportunity to use one after the other, but it is 
the insistence that it starts out with one kind of procedure rather than 
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letting tlie President decide on the basis of what is the most suitable 
for that particular dispute. 

It insists a selective kind of procedure be used firet, you see, so it is 
both things. 

Mr. KTJTKINDALL. Mr. Secretary, isn't the selective strike option 
an automatic natural option that they have now ? 

SexTctarv Homssov. Yes. 
Mr. KuYicENDALL. So the first option is more or less an ac^juiescence. 

isn't it really ? 
Secretary Hoixssox. Well, you see, that is the point. At the presMit 

time they have a right to selectively strike and it is only when it 
reaches this stage that it becomes a national emergency, that we enter 
into this entire procedure. 

Mr. KuTKENDAix. So that the fii-st option you spoke of, the selective 
strike, which is w'hat is going on right now in the Niition and that is 
mentioned in the Harvey and your bills, that is really in a way not 
an option at all, but it is acauiescejice, isn't that true ? 

Secretary HODGSON. Yes, tlie Harvey bill says that it is the first one 
to be used. 

Mr. KuYKENDAix. I think that is tlie fii'st to be used because that is 
the first situation to exist. 

^fr. HARVEY. If the gentleman will yield. 
The selective strike I mentioned in the bill I introduced along with 

other sponsors is not the one going on right now. We have placed 
sharp limits on any selective strike. I would say to the gentleman, 
according to the information I put in the record yesterday, that if 
these strikes by UTU are carried out, they will have, at least in the 
Western region, almost three times the effect on load-carrying capa^-ity 
as would be permitted in the legislation I introduced; in the Eastern 
region more than twice the effect on the load capacity of the railroad; 
nnd greater than our limits in the Southeastern district. They are not 
the same kind of selective strikes at all. 

Mr. KuYKENDALL. Let's kind of lay the groundwork here in talk- 
ing about the selective strike. All right, the right to strike, you have 
spoken out we all feel that it is within the national interest, it Ls a 
basic right. So backing into, drifting into, doing it intentionally, how- 
ever it haiii)ciis, the selective sti'ike is something we watch up to a cer- 
tain point. 

That is the option, right? We just watch it up to a certain point and 
the point is "national emergency." 

Xow, there is no difference here, it seems to me. in what you said and 
what Mr. Harvey said in his bill except he dt^w a figure there as to 
when it becomes a national emergency. You have not, right ? 

Secretary HODOSOX. Xot only that. As I understand the other bilU 
it says that when the President then decides it is and he proposes an 
approach, he has to impose a selective strike fii-st. He can't choose the 
final offer selection, he can't choose an additional waiting period. 

I hope I understand that right. 
Mr. KuYKENDAix. IjCt me say one thing, now, there is absolutely 

no guarantee that a selective strike won't get out of hand. I have yet 
to see any sort of a way to even determine the statistics that would 
keep it from getting out of hand. So I think the graduation of your 
selective strike into a national emergency strike would be something 
that is very, very difficult to detcnnine. 



235 

I don't want the President guessing wrong on that cither and vacat- 
ing his right to use the great last cliance of tlie final offer. We get back 
to the same thing. We hope that the selective strike ends up settling 
it, without becoming a national emergency. 

Secretary HODGSON. Ijet me say, I am more attracted to the idea of 
giving the President some option at the end of the first two options 
than I am with the idea of starting as a firet option a selective strike, 
no matter what. 

ilr. HARVEY. Will you yield right there ? 
Mr. Secretary, vou used the words "that the President would impose 

a selective strike'^ and I would correct you to say that under the lan- 
guage of the bill the President does not impose a selective strike, but 
]ie simply is required to approve a selective strike if he finds that it 
would not affect the national health and safety. 

There is a real big difference there, becau.se you start out with the 
basic right of the labor man to the selective strike. 

Secretary HOIXISON. That is one of the things that is confusing to me. 
If a selective strike exists and docs not affect national health and 
safety, the procedure of the act docs not start in the first place. 

Mr. H.\RVET. The President, though; would have to make that find- 
ing before any such strike could be carried out ? 

Secretary- Honosox. Well, the President does not have to make any 
finding if there is no national emergency. The subject does not come 
np and it is only when a national emeigeiicy comes up, then these pro- 
cedures come up. 

Mr. Kr^-KENDAi.L. I think we ought to work on semantics. We nre 
considering no action at all as an action, we are considering no action 
at all as an option and you know a lot of times that is the best one. 
So don't you think that is wliat we liave nm into here? We consider 
that no action at all, which means you allow the selective strike within 
the national interest as an option. 

You weren't calling it that. 
Secretaiy How;sox. Tben you didn't have to pro\ide for it ini- 

tially as an initial procedure for tlie President to approve. It already 
exists. 

Mr. KuTKENDALi.. All right, if somebody wants to throw it in the bill 
to get it passed, let them. Tliat is an easy price to pay and it is another 
point in salesmanship. Seriously, so I think we ended up talking about 
semantics all morning on this particular issue. Everybody agrees a 
selective strike is now legal ? 

Secretary HODGSON. Yes. 
Mr. KxTTKENDALL. Xolxidy has done anything to make it illegal 

within the point of the national interest, so all we are talking about 
here is when does the selective strike become something else? 

Secretary HODGSON. And what do we do  
Mr. KrYKENDATj.. Yes, Then what do we do? 
Go ahead, Mr. Harvey. 
Mr. HARVEY. I would say this: In the bill I introduced a selective 

strike is one of the options which follows the presidential emergency 
board. That presidential emergency Iward is created because there ig 
a threat of a national emergency. So we have a fiO-day period of delay 
and then one of the alternatives of the unions is a selective strike. 

Now, it is that simple. You say the act would not come into play 
until a national emergency. I would say to you tliat the presidential 



236 

emergency board has beon appointed den\onstrates there is a national 
emergency and that is -why it is appointed. 

Mr. ADAMS. Will you yield ? 
I just -wanted to ask, Mr. Harvey, does your bill contemplate that 

the no-strike, no-lockout provisions go into effect so that the selective 
strike, if it has been started, would be terminated when the emergency 
board is appointed ? 

Mr. HARVT>T. I would say "yes." 
Mr. ADAMS. SO that at that point, regardless of what had hap- 

pened beforehand, all would be stopped and then the procedures would 
start and a selective strike would then have to be authorized imder the 
provision of your bill atalatertime? 

if r. HARVEY. Yes. 
Mr. ADAMS. Thank vou. 
Mr. KtiTKEXDALi/. Air. Secretary, let's get down to area of agree- 

ment. I tliink somebody from your office, liopefully you and Mr. Har- 
vey ought to sit in his ofiice and dipcus^s this language, Iwcausc I think 
all you pre talking about is language. I just don't see that much dif- 
ference in it. 

Secretary Honn.';<ix. T nni puzzled by his lef-rpnce to a Presidential 
Emergeucv Board. The Presidential Enierjrency P.oard. as contoin- 
platod mider the Railway Labor Act. is done away with in our bill. 

Once a national emergency exists as a result of a labor dispute, then 
the President invokes the Taft-Hartley procedures and at that point 
there is a board appointed that makes a repoit to the President. But 
that is after the national emergency exists. It would not exist, as I 
see it, if all that occurred v.as a selective strike before then tliat did 
not create a national emergency. 

So what I am saying is this: That the whole procedure we are talk- 
ing about does not take place unless and until an emergency is created 
through a selective or wider strike that has a natiojial effect. After 
that procedure goes into effect, e\erybod> goes back to work for 80 
days during a cooling-off peiiod. There is a final offer vote, and if 
the thinir is not settled at that point, then the three options that exist 
in our bill go into effect. 

M\' sugirestion is at that point, as T miderstand the other bill, it is at 
that point the President has no choice on which of the three options 
to choose and automatically the selective strike procedure is used. 

Do I have that right? 
ilr. HARVEY. Mr. Secretary, if my friend from Tennessee will yield? 
Mr. KrYKE!TD\ix. Yes. 
Mr. HAR\-EY. We are talking from obviously two different startinf! 

points, as I mentioned before. You are talking about the Taft-Hartley 
Dili, which you used, beginning with the labor-management bargain- 
ing conference, Federal ilediation and Conciliation Service, and Pres- 
idential Board of Inquiry. And after that board makes its findings of 
facts and so forth and then you have 80 days, and then we go to the 
three alternatives. 

And in the bill I introduced we are iising the Railway Labor Act 
as a basis, and this is exactly what we started with. 

Secretary Honosox. Well, that clears it up for me. 
IMr. HARVEY. Well, it should, because it is a totally different start- 

ing point. 
Secretary HODGSON. Yes. 



ilr. HARVET. Tlie national emergency already exists. That is the 
point. 

Mr. KuTKENDALL. Let's get down to what has to be the final selling 
point, either you are iroing to rise or fall on one issue, which is the 
final offer selection. Either that will be bought and this whole idea 
will then be bought, or it will not be bought and the whole idea will 
fall on it. 

We are not going to rise or fall on this argument, but the final selec- 
tion. So let's talk about it. 

Now, in answer to, I think it was the full committee chairman, or 
perhaps it was Mr. Jarman, the subcommittee chairman, that asked 
about compulsory arbitration. It would seem to me that we should 
have a definition of final offer selection and why it is not compulsory 
arbitration, even though it is a form of compulsion. That is, that the 
board under both your bill and the Harvey bill, tlio national board 
arbitrates in Jio way at all. It doe^s not listen to cither side's arguments 
after they get the "final olFer in, but it sits down and examines them. 
But there is no arbitration. 

Secretary HODGSON. There are hearings to let the parties amplify. 
Mr. KuYKKNDALL. Ycs, to amplify their positions. 
Secretary HODGSON. Yes, and explain anythuig in it and anything 

that the board wants in the way of explanation. 
Mr. KuYKENDALi.. Yes, but it would be an explanation of their posi- 

tion and not a bargaining session. 
Secretary HODGSON. That is right. 
Mr. KtrsTKENDALL. There is no bargaining session and no arbitration.. 
Secretary HODGSON. Yes; the last bargaining occui-s during the 37- 

day period after the parties submit the offer to the Secretary of Labor 
and to each other. There are 5 days, that is the period for bargaining, 
and if that does not settle it, the board takes over. However, the 
parties may reach agreement any time before the panel makes its 
selection. 

Mr. KXJTKENDAU.. SO the final solution covering the eiitire bargain- 
ing area, wherever it is, whetlier it is for just one carrier or nationally, 
will either be the work rules, the wages, the vacations, the fringe bene- 
fits of either one party or the other; is this correct ? 

Secretary HODGSON. Yes. 
Mr. KuTKENDALL. Now, what we are saying here, and I am going 

to get on exactly the same subject with every witness from manage- 
ment and labor. I regret very mucli that management came out with 
a bill that approved compulsory arbitration, and I wish they had not, 
because I do not think either side really wants compulsory arbitration. 

I know I do not and I do not consider the final offer as compulsory 
arbitration. 

Now, don't we really get down, Mr. Secretary, to the fact that up 
to now we have had a system that you won't even get into the i>oint 
of whether it was equally agreeable to both sides—it was not, but it 
was not equally feared by both sides either; so don't we really have to 
have a finality out there that is totally imdesirable to both sides, 
equally so; isn't that really it ? 

Secretary HODGSON. I think the mere idea of finality on some basis 
other than that wliich you yourself have agreed to is offensive to both 
sides. 
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Mr. KtrTKETTOALL. So we are not going to make it attractive really, 
but make it offensive ? 

Secretary HODGSON. There is no way that you can jump between 
the horns of tliat dilemma completely; right. 

Mr. KtJYKENDALL. So the only way we can really encourage collective 
bargaining is to make arbitration undesirable for both parties ? 

Secretary HODGSON. That is one of the purposes of the bill. 
Mr. KTJYKENDALL. Thank you, Mr. Chairman. 
Mr. JARMAN. Mr. Skubitz. 
Mr. SKUBITZ. Thank you, Mr. Chairman. 
Mr. Secretary, under the administration's proposal selective strikes 

are possible ? T^iis is correct, is it not? 
Secretaiy HODGSON. Yes. In fact, as I pointed out, as long as the selec- 

tive strikes exist which do not ci-eate a national emergency, they do 
not even come to the attention of this bill. 

IVfr. SKTJKITZ. Is it possible to have a selective strike in only one re- 
gion of the country that the Iward could hold does affect the national 
interest? 

Secretary HODGSON. Well, the President, at the outset, would have to 
make that determination. 

Mr. SKUBTTZ. I understand; but it is posable so to hold ? 
Secretary HODGSON. Sure. 
Mr. SKunrrz. A selective strike in one section could be held to affect 

the national interest; be held to be a national emergency? 
Secretary HODGSON. It would have to lie of such magnitude that we 

could go, as we supposed, before a three-judge court and say. "We be- 
lieve that it constitutes a national emergency for the following rea- 
sons," and then have it validated by the court. 

Mr. SKTTBITZ. With regards to "final offer." If I understand your tes- 
timony and the bill correctly, each party could submit a final offer and 
an alternative? 

Secretary HODGSON. Well, they can, or they can submit one. 
Mr. SKnuTz. Or they can refuse to submit, and if they refuse, then 

the last offer they made would be used as their final proposal? 
Secretary HODGSON. Yes. 
Mr. SKTTBITZ. Then there is an exchange of proposals and the Secre- 

tary gives labor's proposal to management and management's pi-oposal 
would be given to labor. That is correct ? 

Secretary HODGSON. That is right. 
Mr. SKTTBITZ. Then the parties have .5 days to try to work out differ- 

ences with the Secretary sitting in as a mediator, is that right? 
Secretary HOIXJSON. Yes. 
Mr. SKTTBITZ. If there is no settlement in 5 days, then the parties 

select a three-man panel ? 
Secretary HODGSON. Yes. 
Mr. SKTTBITZ. The two parties then try to select this panel, and here 

is where the difficulty takes place, is that not right? 
In short, are they going to get a panel faA orable to labor or favor- 

able to management? The background of every member that is recom- 
mended is carefully checked to try to see just how they might hold. 
If they cannot agree on such selection the Pi-esident must select a 
panel, is this correct ? 

Secretarj' HODGSON. That is correct. 
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Mr. SKUBITZ. It just seems to me, Mr. Seci"etary that there is too 
much ri_^dity, not enougli flexibility. I would like to have your views 
on this, since t am going to ask labor and managemMit the same ques- 
tion. Shouldn't there be one additional step, that is, after labor and 
management consider each other's offers, they, in turn, could submit a 
final offer to the board and it could be tliis final offer that the panel 
would hold hearings on, and on which it would make its detennination ? 

Secrestary HODGSON. 1 think they really have already done that, be- 
cause in our bill you go tlirough the Tart-Hartley procedure and this 
requires this. 

Mr. SKUBrrz. Let's forget Taft-Hartley foi" a moment and talk 
about whether or not this would be a goocl proposal. 

Secretaiy HODGSON. I am, and the reason I have to talk about Taft- 
Hartley is that kind of thing has ali-eady occurred with the submis- 
sion of a final proposal to the employees. 

Mr. SKUBrrz. But, IVIr. Secretary, what I am thinking of is an op- 
portunity for both labor and management to look at each other's final 
proposal and then sit down at the conference table in a final try to 
iron out their differences. At that moment there may be some give and 
take. 

Secretary HODGSON. Yes; there can be. 
Mr. SKUBITZ. At that moment they might go into their own offices 

and write out an entirely new proposal which would be the final 
proposal. 

Secretary HODGSON. They have 5 days of give and take to do it, 
everything they want with that thing to try to get an agreement. 

Mr. SKUBITZ. I am suggesting an opportunity for each to say, "If 
you will give here a little and I will give here, we can reach an 
agreement." 

Secretary HODGSON. Yes. 
Mr. SKUBITZ. AS it is, the only issue that could come before tlie 

panel will be the two final offers ? 
Secretary' HODGSON. Unless you require them to submit the final 

offer at that point, they are not going to submit their best offer. 
Mr. SKUBITZ. I am suggesting a new or revised final offer after they 

liad a chance to look at each other's final offer. 
Seci*etary HODGSON. HOW final is final ? 
Mr. SKUBITZ. I would make the bill final offer a semifinal. I guess. 
Secretary HODGSON. I want them to submit their verj' best offer .md 

then if that best offer pi-ovides a basis, or brings them close enough 
together so that in 5 days they can settle it, fine. But in the mean- 
while they Iiavc committed themselves as to what they can do and 
tliey will never do all they can at that point unless they have to, as 
we say, "put up or shut up." 

Mr. .SKI'BITZ. Mr. Secretary, let me tell you this. I am going to sub- 
mit this same alternative proposal to both management and labor 
and if they both agree that it is a better solution, I am going to follow 
them, not you. 

Secretary HODGSON. YOU are welcome to. 
Mr. JARMAX. Let me ask for a comment on one part of the bill that 

I introduced last week and it is included in at least one other bill that 
has been introduced. In H.R. 9989 there are provisions that would 
make for full authority in the negotiators to settle the disj)ute. In 
section 102 (a), in part the language is: 
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... all sneh representatives shall be vested with full authority to effect final 
settlement of dispntes and all agreements entered into by such representatives 
shall be binding, whether or not ratified or approved prior to or subsequent to 

-execution. 

Now, regardless of what other provisions of the bill are finally voted 
out in the Congress, would you favor inclusion of language for a pro- 
vision such as this ? 

Secretary HODGSON. I have not examined this subject in connection 
with a bill of this kind. I would say that my basic feeling is if the 
union itself gives its negotiators the right to make final and binding 
settlement, that is fine, well, and good. And I would encourage it. 

But if the union itself docs not want to do that, I question whether 
we ought to legislate it. Tliat is just apart from this particular subject, 
which is a general point of view. 

Mr. JARMAN. Of course, we have seen instances in major disputes 
where it looked like a decision and agreement had been made. 

Secretary HODGSON. Well, I might want to reexamine it in connec- 
tion with tJhis kind of circum.?tance, because there is one thing that is 
very important to us, as you can see from both your bill and the testi- 
mony ; that is, finally l^eing able to solve these things once and for all. 
And that is an important feature. 

Mr. JARMAN. Well, it occurs to me if we had such a provision in the 
law, that the effect of it might very well obviate putting into force the 
other alternatives that would follow down the road. 

Secretary HODGSON. I understand, yes, and I will examine it. 
Mr. JARMAN. Any additional questions ? 
Mr. HARVEY. NO questions, Mr. Chairman. 
Mr. KuTKENDALL. I liavc no questions. 
Mr. JARMAN. Mr. Secretary, we very much appreciate your being 

with us today and adding to the record on this important subject, and 
the subcommittee now stands adjourned. 

(Whereupon, at 11:55 a.m. the subcommittee adjourned, to recon- 
'vene at 10 a.m., Thursday, July 29,1971.) 



SETTLEMENT OF LABOR MANAGEMENT DISPUTES IN 
TRANSPORTATION 

THURSDAY, JULY 29, 1971 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND AERONAUTICS, 

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington^ B.C. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 2123, 
Eayburn House Office Building, Hon. John D, Dingell presiding 
(Hon. John Jarman, chairman). 

Mr. DINGELL. The siibcomniittee will come to order. 
This is a continuation of the hearings of the Subcommittee on Trans- 

portation and Aeronautics to scrutinize legislation and the factual 
situation attendant upon transportation labor disputes now going on 
in the Nation. 

Our first witness this moi'ning is the Honorable John J. Rhodes, 
of Arizona. 

Welcome, Mr. Rhodes. Please proceed as you see fit, sir. 

STATEMENT OF HON. JOHN J. RHODES, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ARIZONA 

Mr. RHODES. Mr. Chairman, it is an honor to come before this com- 
mittee today to comment on the current legislative proposals for set- 
tling emergency labor disputes. 

In reviewing this general ai-ea we must remember that one of the 
major problems we face as a nation is the dangerous, and continuing 
spread of inflation. In seeking a solution to this problem we must 
study the causes. 

One factor whose significance has increased considerably is the 
inflationary wage settlement in industries vital to the fimctioning 
of the economy. These settlements, especially when they bear no real 
relationship to increases in labor productivity, ultimately have the 
effect of driving up the costs of products for tlie consumer, thus further 
reducing the purchasing power of the dollar. 

However, when strikes and labor walkouts in key industries precede 
these inflationary wage settlements their full impact upon the economy 
is most keenlv felt. Thirty-one major woi-k stoppages took place 
during 1970. f should note that the Bureau of Labor statistics of the 
U.S. Department of Labor defines as major a stoppage involving 
10,000 or move workers. The five largest of these stoppages resulted 
in a loss of more than a million man-days each. Strike idleness rose 
to 0.34 of estimated working time in 1970, up from 0.24 in 1969 and 
0.02 in 1968. 

(241) 
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But tlie woi-st may be yet to come. Xearly 5 million additional 
workers either are now or soon will be involved in contract negotia- 
tions witli some of the Nation's largest industries. Union leadere are 
giving notice tliat labor's demands on employers will continue to 
escalate. These leaders arc already out beating the public relations' 
drums in an effort to win piiblic support for tlieir position, ai-guiiig 
that the wage increases won in the last round of contract talks have 
been entirely eaten away by inflation. 

I realize that five of the proposals before you cover disputes in the 
railroad and airline industries only, and the other extends coverage 
to all transportation industries. None of these proposals go beyond 
the area of transportation. 

To be sure, few work stoppages would affect the entire American 
economy as immediately and massively as a raih-oad strike. But tlie 
effects of long strikes or strike-induced inflationary wage settlements 
in any number of basic industries can-—and have been—nearly as sevore 
in the long run, if le^ visible and dramatic. In looking into the causes 
of our economic ills, the time has come to think seriously about whether 
we can afford either serious strikes in industries essential to our eco- 
nomic system and on the kinds of settlements to wage disputes pro- 
duced by our current mannei- of handling such problems. 

First of all, I think we must begin to reconsider carefully tlie very 
concept of the strike and the lockout as a legitimate ecx)nomic weapon 
under contemporary conditions. A strike is actually nothing more than 
a declaration of economic warfare by workers against a particular 
industry. It occurs as a I'csult of judgments made by both laljor nnd 
management tliat each possesses the economic power to force its will on 
tiie other. Botli realize that sooner or later Ijai-gaiiiing will 1K> resumed, 
and a .settlement reached; each seeks liowover, the most faxorablf con- 
ditions i'oi- the resumption of negotiations and the mast favorable pos- 
sible settlement. Xow from tiie pei-spective of the objective merits of 
a particular lalxir dispute, there was always an irrational element to 
the u.se of strikes as a mcAus of settling labor disputes. The position 
of both labor and management is tarnished by self-intere.st, and neither 
is really in a position to determine in a just inamier appropriate tenus 
of settlement. Tl^ere was a time when such considerations did not 
seem so important. When the strike gained prominence as aji eco- 
nomic weapon in the lOtli century industrywide bargaining was un- 
known, and the effects of individual labor crisis limited. Obviously 
these conditions no longer obtain, and the question is whether we can 
any longer afford the high social costs of strijces and work stopi>af.'es 
iji industries which operate on a national basis. 

Second, we need to examine carefully the effectiveness of our jires- 
ent machinery for dealing with longtliy work stoppages in basic 
industries. Specifically, of coui-se, 1 have in mind botii the Taft-Hart- 
ley Act. and the Railway Labor Act. 

It seems apparent that new legislation is needed to deal with threat- 
ened work stoppages in ciitical industries. I believe that the>se critical 
industries extend beyond the field of tiansportation. And, therefore, 
while I appreciate and share your intei-est in some of the proposals 
before this committee, I feel that a broader response to this national 
wisis will be necessary in the long run. 
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It is for this reason tliat I introduced H.R. 2373, a bill that I believe 
contains the best solution to this far-reaching problem. This bill pro- 
poses to establish a U.S. Couit of Labor-Management Relations. 

On matters referred to it, this five-member court would have au- 
thority to determine if the particular labor-numagement dispute is one 
advei-selj- affecting or threatening to adversely affect the public interest 
of the Nation to a substantial degree. If it determines that it is such a 
dispute, the court would have exclusive jurisdiction over it. 

This would be a judicial l)ody applying precedents as well as stat- 
utory law to determine the disputes which constitute national emer- 
gency disputes. 

The jurisdiction of the court may be invoked by either of the parties 
to the dispute, or by the Attorney General. Thus, the President, 
through his Attorney General, may go to court, either to lialt a work 
stoppage, or to set aside or modify a ])roposed settlement which hfl 
believes to be inimical to the public^'s interest, either because it is in- 
flationary, or for other sufficient reasons. 

In any event, the jurisdiction of the court could be invoked onlj' 
aft«r existing procedures for collective bargaining and mediation have 
been exhausted. This provision is included not becau.se the present 
procedures have been a notable success, but because it may be expected 
tliat the parties will more fully utilize present procedures, in good 
faith, to reach agreement, if a form of compulsory arbitration is in- 
evitably the result of the exhaustion of present procedures without the 
reaching of agreement. 

The parties to the dispute are permitted to petition for relief from 
the court prior to exhaustion of present procedures for bargaining and 
mediation. This is provided so that if one of the parties is pessimistic 
about reaching agreement he may take a short cut, thereby avoiding the 
wasteful charade of going through the motions of complying with, 
present procedures. It is expected, however, that the court would refuse 
jurisdiction unless it is satisfied that further pursuit of traditional 
methods would be fruitless. 

If the court finds tliat the result of a labor dispute could have a sub- 
stantially adverse effect on the national interest, it has the power to 
enjoin tfie strike, lockout or other stoppage. The status quo will be 
maintained. For 80 days, the court is empowered to act as a mediation 
agenc}-, getting the parties together, holding hearings, and generally 
seeking voluntary agreement. If at the end of the 80-day period, the 
parties are still m disagreement, the court will hold hearings. After 
hearing all parties and their evidence, the court "shall make a final 
determination of all issues in the case and shall enter a final judgment 
which will settle all such issues." Its judgment may be set aside if 
the\' are arbitrary or capricious, or are violative of a right conferi-ed 
by the Constitution of the United States. 

H.R. 2373 would neither destroy the body of precedent built up 
under existing legislation, nor the principle of collective bargaining 
itself. Indeed, my proposal leaves all present structures and institutions 
intact. It is designed merely to provide a sensible alternative to a 
disastrous work siboppage occurring as a result of a wage dispute if the 
current machinery fails. 

Such legislation as I have suggested would serve a number of pur- 
poses simultaneously. It would, as I have indicated, guarantee that 
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the Nation as a ^vhole will be spared the economic consequences of 
crippling strikes and work stoppages, as well as inflationarA' wage 
settlements. It would, by creating the possibility of a final, impartial 
judgment about the merits of labor and management positions in 
a particular controversy, encourage realistic bargaining based on facts 
about productivity increases and industrj' profits rather than irrespon- 
sible and self-serving demagoguery. It would provide a protex-tion for 
the consumer, who is the uni'epresented party at all bargaining sessions 
imder existing conditions—despite the fact that he is the one who 
ultimately pays for strike losses, or for any excessive settlements 
reached. 

Of course, I realize that H.E. 2873 is not before this committee 
since it was referred to the Committee on the Judiciary. I acknow- 
ledge the strong merits of some of the proposals before this commit- 
tee. Nevertheless. I felt that knowledge of the existence of my pro- 
posal would be beneficial to you as you consider this general field. 
I firmly believe that H.R. 2873 actually contains the necessary and 
complete response to the needs of responsible reform in the overall field 
of national labor-management relations. 

Mr. DiNGELL. Thank you, ilr. Rhodes, for sharing your views with 
us this morning. 

Mr. RHODES. Thank you, Mr. Chairman: it has been my pleasure. 
Mr. DixGEix. Our colleague from the State of Michigan, the Hon- 

orable Jack H. McDonald, has a statement he woiild like to present 
to the committee this morning. 

Welcome, Mr. McDonald. Please have a chair, sir, and proceed when 
you are ready. 

STATEMENT OF HON. JACK H. McDONALD, A EEPRESENTATIVE IN 
CONGEESS FROM THE STATE OF MICHIGAN 

Mr. 3>IcDoNAjLD. Mr. Chairman, I appreciate this opportunity to 
testify on H.R. 9088, to amend the Railway Labor Act, and on the 
subject generally of needed revisions of that act. 

Since last December there have been three major railroad strikes. 
The first two, on December 10, 1970, and May 17-18, 1971, were re- 
solved by act of Congress. Now we face a spreading selective strike 
that started on July Ifi. 1971. Already closed down are Southern 
Railway, Union Pacific. Southern Pacific, and Norfolk & Western. 
These railroads among them handle about 45 percent of all cars 
moving on U.S. railroads. Next Friday. July 30, six more roads will ]x; 
struck, and five more the followmg week. 

I do not here pass on the issues contested in the current strike or 
those of the past few months. But I do say that these strikes indi- 
cate an enormous need for change in the Railway Labor Act. Judged 
by results, the act is a failure at its avowed aim of preserving labor 
peace on the Nation's railroads. The act must be amended, substan- 
tially. Disruption of rail service, even on a single major railroad, can 
have dire effects on the national interest,—health, defense, and the 
economy—and can no more be tolerated than can disruption of the 
postal or other vital public services. 

In mv opinion, the major problem with the present Railway Labor 
Act is tlie lack of compulsion upon the parties to come to a reasonable 
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settlement in accord with the public intciest, witliout disruption of 
service to tlie public. In other words, the Railway Labor Act needs pro- 
vision for final resolution of these issues between labor and carrier man- 
agement in a civilized manner, rather than by trial by combat as is the 
current custom. 

I am one of the named sponsors of lI.E. 9088.1 believe this bill, with 
amendments such as those I describe below, can serve as the vehicle 
for badly needed reform of the obsolete structure of the Eailway Labor 
Act. 

1. The standard to be added to section 10 of the Railway Labor Act 
for what is required to trigger the powei-s of the Pi'esident to invoke 
the new procedures for dealing with a dispute between a carrier and its 
employees is too rigorous. The bill gives the standard as "threaten 
siisbtantially to interrupt interstate commerce to a degree such as to 
deprive any section of the country of essential transpoitation service." 
Bargaining disputes between one carrier and one union can have na- 
tional ramifications, local settlements can set national patterns. It 
would be better to eliminate the standard, so that the matter will be left 
entirely to the discretion of the President, who would be in position to 
exercise informed judgment as to whether the new procedures should 
be invoked. 

The same is true of the similar standard in proposed section 303, on 
page 4 of the bill. That should be omitted, and the President left to use 
liis discretion in the i^ubl ic interest. 

2. Proposed section 306 to be added to the Railway Labor Act, pages 
5-S of the bill, should be stricken. It allows the employees to use what 
has proved to be their most effective economic weapon, the selective 
strike, while it forbids the carriers the use of one of their most impor- 
tant tools, the lockout. At the same time, the President would be eui- 
powered to require partial operation of the struck carriers. Partial 
operation, I am told, would usually be impractical, except at enormous 
expense to the carrier. The net etfect of section 303 as now written 
would be gi-eatly to increase the pressure on carriers to f.ettle individ- 
ually with the unions for whatever terms they coidd get. It would 
destroy industrywide bargaining. Considering the disproportion in 
bargaining strength between strong national unions and relatively 
weak individual carriei-s, the result could be economic disaster for rad 
and air carriers. Nationalization would be brought several steps closer. 

3. I support the "final ofi'er" procedure in proposed section 307, 
pages 8-11 of the bill. It provides for finality, and would make the 
parties to a dispute try to avoid extreme positions in their bargaining 
offers. I would suggest, however, that section 307 be amended to call 
for a continued exchange of "final offers," say, once every 48 hours, 
for as long as the parties continue to narrow their differences. When 
the differences are no longer narrowed, the final-offer panel would 
proceed to select one final offer, pursuant to proposed section 307(e)- 

Should the President invoke this option, the pressures on the parties 
would be toward reasonableness. All too often, under present bargain- 
ing procedures, intransigence is rewarded handsomely, with the most 
intransigent party the most handsomely rewarded. 

4. One of the options open to the President should be to select sub- 
mission of the issues to arbitration. I understand that there is an 
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excellent arhitration provision in S. 2060. After all, the public is as 
concerned as the parties with the final terms between carrier manage- 
ment and labor, and arbitration in many cases would be a more 
appropriate measure than "final offer" selection. Another option that 
clearly should be open to the President is to do nothing. It should 
also tie pro\ided that the President during a dispute may try one 
option, for example, to do nothing, and then another, for example, 
"final offer," if earlier choices of action have not worked. 

When considering revision of the Kailway Labor Act, I suggest 
that this committee bear in mind the example of the recently enacted 
Postal Eeorganization Act, Public Law 91-375. In that act, the postal 
employees were given the right freely to select their own collective- 
bargaining representatives, and a voice in determining their condi- 
tions of eni))loyment. But thej' were not given the right to strike, 
because "the Postal Service is too important to the people and the 
ecoTiomv of this Nation to tolerate postal strikes." 

Reading further: 
Collective bargaining in public einplo.Tment Involves factors that differ Im- 

portantly Jfrom those traditionally found in the private sector. In the private 
sector, a strike involves an economic contest pitting the stockholders' capacity 
to forego profits against labors' capacity to forego wages. A strike may iniiMir 
the ability of the enterprise to compete successfully in the market. In the 
public .sector, the stakes are quite different: A xtrikp trould not merely threaten 
the inetynie of a publir. enterprise and cause loss of wages to trorkers, it would 
also directly imperil the ptihlic welfare. The extent to which the public welfare 
might be so imperiled has been vividly brought home to all by the events of last 
March.— 

Since it will continue to be unlawful for postal employees to strike, H.R. 17070 
provides for binding arbitration in the event of unresolved collective bargaining 
Impasses so as to assure parity of bargaining power between labor and manage- 
ment." fEmphasis added.] House Report (Post Oflice and Civil Service Commit- 
tees) No. 91-1104, May 19, 1970 [To accompany H.R. 17070]. 

I submit that the same considerations apply so that strikes should 
not be allowed against the railroads, the movers of over 41 percent 
of the Nation's freight, including most food, coal, and basic industrial 
materials, or against the airlines, principal commercial movers of 
passengers. 

Thank you for hearing me. I hope that we in Congress can quicklv 
arrive at a fair procedure for solving the urgent labor problems in 
the rail and air carrier industries as exemplified in the costly railroad 
strike now going on. Such a solution is long overdue. Congress must 
get out of the position of ad hoc arbitrator of labor disputes, or it 
will find itself aole to do little else. 

:Mr. DiNOELL. Thank you, Mr. McDonald, for your thoughtful 
statement. The committee appreciates your views on this important 
legislation. 

Mr. McDoN.4Tj). Thank you, Mr. Chairman, for affording me the 
opportunity to present my views this morning. 

^Ir. Dixr.EM.. Thank you again, Mr. McDonald. 
The committee is honored to have a distinguished American and 

very fine public servant, the Honorable John A. Volpe, Secretary of 
Transportation, to testify this morning. 

Mr. Secretary, as your friend and admirer, it is a privilege for me 
to welcome you to this committee. 
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STATEMENT OF HON. JOHN A. VOLPE, SECRETARY, DEPARTMENT 
OF TRANSPORTATION; ACCOMPANIED BY CARL V. LYON, ACTING 
ADMINISTRATOR, FEDERAL RAILROAD ADMINISTRATION; JOHN 
BARNUM, GENERAL COUNSEL; AND THOMAS TRIMARCO, ASSIST- 
ANT GENERAL COUNSEL 

Secretary VOLPE. Thank you very much, Mr. Chairman. 
Mr. DiNGELL. I note you have with you associates and members of 

your staff. If you will identify yourself fully for the record and those 
present at the committee table with you, the committee will be most 
pleased to recognize you for any statement you wish to give. 

Secretary VOLPE. Thank you very much, Mr. Chairman, members of 
the committee. 

I have with me this morning on my right, the Federal Railroad Ad- 
ministrator, acting capacity, Carl Lyon. To my left, our General 
Counsel, John Bamum; and to his left, the Assistant General Counsel 
for the Department, Tom Trimarco. 

Mr. DixGELL. Gentlemen, we are hajipy to recognize you and wel- 
come you also. 

Mr. BARXTJM. Thank you, Mr. Chairman. 
Secretary VOLPE. I deeply appreciate this opportunity to be here 

today to testify on H.R. 3.596, the Emergencv Public Interest Protec- 
tion Act of 1971. 

Secretary Hodgson has already testifiod in deptli on how this legis- 
lation will provide a viable mochanism to deal with strikes and lock- 
outs in the transportation industry. It is not necessary for me to repeat 
his thorough analysis. What I will do. therefore, is review with the 
committee my experience as Secretary of Transportation, which has 
convinced me of the critical need for this legislation. 

The President, in recommending the enactment of this measure, said 
on February 3 of this year: 

The urgency of this matter should require no new emphasis by anyone; the 
critical nature of it should be clear to all. 

* • • * • • • 
I believe we must face up to this problem, and face up to It now, before events 

OTertake us. and while reasoned consideration is still jwssible. 
* • • * • * • 

The legislation I propose today would establish a framework for settling emer- 
gency transportation disputes in a reasonable and orderly fashion, fair to the 
parties and without the shattering impact on the public of a transportation shut- 
down. 

I have, Mr. Chairman and members of the committee, been Secretary 
of Transportation now for 2iA years. I have seen the shattering impact 
on the public that the President spoke of, and I have experienced the 
frenzied activity needed to resolve transportation strikes, even on a 
temporary basis. During just the last 18 months this Nation has been 
faced with the dilemma of a nationwide railroad strike on two separate 
occasions, and on yet a third occasion a nationwide strike was barely 
averted. We are currently experiencing a rash of selective strikes whose 
seriousness must not be underrated. In the spring of 1970, Congress 
averted a strike by legislative action, first by postponing the strike for 
37 days and then by enacting legislation that imposed a settlement. We 
•were less fortimate the other two times. In December of 1970 and this 
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past May, the country experienced two sliort-lived strikes wliich, but 
for the speedy action of the administration and the Congress, would 
haA'c crippled the Xation. As I informed the committee in my most re- 
cent appearance before you in Alay, effects of the shutdown were 
staggering. 

Nearly 350,000 commuters in our major cities were forced to find 
other ways of getting to work. 

Amtrak service ofl85 daily passenger trains was halted. 
The 41 percent of all intercity freight movement carried by rail was 

stopped. 
Major industries, such as steel, automobiles, and food processing, 

begiui to feel the effect within 24 hours, and forecast that major or 
totiil shutdowns after one week would follow. 

In overall teiras, we projected that at the end of a 2-week national 
rail sti'ike, the gross national pi"oduct for that period woidd be re- 
duced by over $1 billion. As you know Senate Joint Resolution 
100, which temporarily resolved that strike, required the Secre- 
tary of Triuisportation and the Secretary' of T>abor to report to the 
Cxmgiess as to the impact of the work stoppage. That rejwrt, which we 
Avill be submitting at the beginning of next week, will outline in detail 
the full effect of the strike. 

To end tliat .strike, Mr. Chairman, the administration proposed and 
the Congress enacted emergency legislation. But Iwth the Congress 
and the administration recognized that pennanent legislation was 
necessary to prevent the continual recurrence of such stopgap legisla- 
tive efforts. Our projK)sal is meant to do just that. We cannot con- 
tinue to lusk the Congress to decide these issues on an ad hoc basis. 
That is why we are proposing a mechanism for rcsohnng disputes— 
one which allows labor and management to bargain out their differ- 
ences without economically crippling the Nation. This legislation is 
meant to tell labor and management that they can have flexibility 
in their bargaining, but at the end there must be a final settlement, "\Ve 
are not telling them what the terms must be—we are merely saying 
that they must reach an agreement, 

I diould like to make one tiling clear. Tliis is not a promanagement 
bill, nor is tliis a prolabor bill. It is a bill, as its title states, in the 
public interest. It is a bill which is meant only to protect the people 
of this Nation from becoming the innocent ^nctim8 of a labor-man- 
agement dispute within a single industry. 

I have Ixjen on both sides of the labor/management fence. As an 
owner of inj' construction business, I was management. I was priv- 
ileged to serve for 2 years as chairman of the Labor-Management 
Relations Committee of the Associated General Contractors of Ma.«- 
sachusetts and for 7 years as a member of the Associated General 
Contnwtors of Amei-ica's National Ijabor-Management RelationiS 
Committee. As the committee knows, I am proud to admit that 1 
started as plasterer's apprentice and, in fact, I still hold an honorary 
lifetime mcmlmrship in the International Plasterers Union. As a re- 
sult, I feel that I luiderstand many of the problems of labor/man- 
agement negotiations, and I am confident that this bill enhances the 
incentives for nenr>tiations and the prosyx>cts for voluntary settlement 

The question has been raised as to why we have singled out the 
transportation industn- for special legislation. There is no other 
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industry where the effects of work stoppages have such a devastating 
effect on our national welfare. Simply stated, tlie transportation in- 
dustrj' is the lifeline of our Nation s economy. Each mode plays its 
part—be it trucking, airlines, railroads, or maritime—each catering to 
the kind of business it can most efllciently and effectively serve. The 
other side of the coin, however, is that if one mode is shut down, the 
other modes cannot easily take up the slack. For example, the trans- 
portation of steel or automobiles cannot readily be sliifted to other 
modes on short notice if the railroads go on strike. Likewise, there is 
no modal substitute for rapid coast-to-coast passenger transport by 
airi)lane. It appears that one of the prices we pay for the specialization 
in our transportation industrj' is that we are cfependent upon it. The 
shutdown of one of our transportation modes, or a substantial portion 
of any mode, unbalances the entiiv system, and has an impact upon the 
national health or safety. The severity of this situation calls for 
special remedy- 

This, then, is the pi'oblem. We are faced with an industry which does 
not manufacture a product, but makes possible the manufacturing of 
almost all products. Transportation is the link which binds our many 
material sources to our industries; it is the link which binds our 
industiy to the consumer. In short, it makes possible the free flow of 
goods and services which is the keystone of our economic system. 

The public interest precludes our allowing that process to flounder, 
yet our commitment to the essential fairness of the collective-bargain- 
mg system precludes our altering it any more than is absolutely neces- 
sary. What the adniini.^tratiou propc/.ses, tlierefore, merely enlarges 
the options ojjen to the President to facilitate and encourage fruitful 
collective bargaining. 

As I said, this legislation proposes a mechanism for resolving dis- 
putes. The bill would accomplish this in two ways. First, it would make 
emergency procedures consistent throughout the transportation in- 
dustn' and would adopt certain bargaining practices successfully used 
in otfier industries, such as contract termination dates. Second, the 
bill would give the President three new options if a dispute is not 
settled witnin the framework of the normal collective-nargaining 
process and the 80-day Taft-Hartley cooling-off period. He could 
extend the cooling-off period for up to an additional 30 days; he could 
set up a special board to determine if partial operation of the mode were 
possible, thus allowing a partial strike o'- lockout: or he could appoint a 
disinterested panel to choose the most reasonable of the final offex-s 
made by management and labor. All three options are meant, as I said, 
to make the situation more conducive to a negotiated settlement Ije- 
tween the parties. 

Mr. Chairman, the President has reiterated his recommendation 
that the Emergency Public Intei-est Protection Act, H.R. 3506, be 
enacted. The aclministration recognizes tiie need for this legislation. 
We cannot continue to lire from crisis to crisis. We all know that 
hindsight is l>etter than foresight, and we must take advantage of our 
hindsight to plan for the fut\ire. This is what we as a Government 
owe to the people. We strongly urge its enactment. 

Mr. Chairman, that concludes my prepai-ed statement. I shall cer- 
tainly be happy to answer any questions the committee may have. 
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Mr. DiNGELL. Thank you vei-y much, Mr. Secretary. 
Mr. Harvey? 
Mr. HARVEY. Thank you, Mr. Chairman. 
Sir. Volpe, wlien Secretai-y Hodgson was here yesterday, he testi- 

fied that tiie administration included in its legislation the option of 
partial o|)eration. You also mentioned that this morning. The Secre- 
tary of Labor also stated that included in that jjartial operation was 
the selective strike. One of the things this committee is going to have 
to determine in its wisdom is when a selective strike will be tolerated 
by the Nation and by the public and when that selective strike so im- 
I)erils the national liealth and safety that it cannot be any longer 
tolerated. I wonder if you would like to enlighten the committee as 
to vour tliinking in this matter? 

Secretary VOLPE. Congie^sman Harvey, there is, of course, a dif- 
ference between partial operation and a selective strike. Partial opera- 
tions might i-equire in some cases that the railroads, expend almost 
as much effort as they would if they were in full operation, and yet 
only be caiTying perhaps a small percentage of the tons of freight or 
passengers that tney nonnally would carry. In a selective strSce, of 
course, the situation is different in that it afl'ects only certain car- 
riers and shuts them down almost 100 percent, or in some cases, 100 
percent. 

So. as you have well said, the critical question is at what point does 
a selective strike or strikes endanger the health, safety, defense, and 
welfare of the Nation, and what action should be taken if they do? 
That is a matter of judgment, and I do not think anyone could say 
that at 33.2 percent, or some other percent, action should be taken. 

I think it depends on which regions of the country are slmt down 
and whether or not there are competitive modes of transportation or 
whether there is a competitive rail system. 

So I would say it is not anything that we can have a formula for. 
I think it actually has to be on the basis of a day-to-day assessment 
of the impact on various parts of the country, whether it be partial 
operation or selective strikes. 

Mr. HAEVEY. Well, let me just say this. Organized labor has ex- 
pressed their view quite clearly. They feel entitled to the basic right 
to strike so long as their strike does not imperil the national health 
and safety and aflFect the Nation as a whole. The Supreme Court of 
the United States has just recently, by refusing to review the circuit 
court of appeals decision, affirmed that thinking. So that selective 
strikes are with us at the present time. 

Now, I think that organized labor feels very strongly that they 
•would like to know within the definition of what limits they can oper- 
ate. Tliey want to be certain of what is a selective strike and what is 
not a selective strike. The bill that organized labor has approved is 
before this committee and has been introduced by the chairman of 
the full committee, Mr. Staggers and Mr. Eckhardt. They define in 
that bill what is permissible in a selective strike as being within 40 
percent of the revenue-ton-miles carried in any particular one of the 
three regions of the country. 

Now, in the bill that I have introduced along with 55 other spon- 
sors, we have defined those limits as within 20 percent of the revenue- 
ton-miles carried. In our case, we limit the number of carriers going 
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on strike to two carriers in any region. In the bill endorsed by labor, 
the\' limit it, I think, to three carriei-s. These are some of the important 
factors that this committee is going to have to consider when they 
make their decision. If rou can give us any opinion or contribute any- 
thing along that line, we would be very appreciative. 

Secretary VOLPE. Congressman, I would nave to say that I cannot 
agree tiiat all regions of the coimtry are exactly the same and, at least 
in my judgment—and I may be wrong—but in my judgment, I don't 
think you can say the same situation of guidelines would apply to all 
regions. It could be tliat a given region mainly produces agricultural 
products which are essential to the health of the Nation while another 
region pi-oduces automobiles. In one case, a selective strike would mean 
unemployment; in the otlier, it would mean less to eat. So I personally 
do not think you can generalize as easily as it would appear. 

I will not, of course, dispute the fact that it would be very desirable 
if an effective mechanism could be established in the bill to determine 
when action is needed. It would make it a great deal easier for me as 
I assess tlie impact of a full or partial shutdown across the Nation, 
and I am getting, of course, reports two or three times daily of the 
current crisis, for instance. 

Mr. HARVEY. My question is—certainly we both agree that if 100 
percent of each of the three facilities in a region are sliut down, that 
constitutors a national emergency. There is no question about that. 

Secreta r\- VOLPE. NO question about that one. 
Mr. HAR\TEY. As I get the effect of the UTU's announcement this 

morning that tliey plan to strike three additional railroads—Erie 
Lackawanna. that will boost the revenue ton-mile that will be shut 
down to 50 ])ercent. They liave announced they intend to strike the 
Louisville & Nashville St! Ixmis to San Francisco line. That is in the 
south district. That will boost the number of lines shut down to 54 
percent of their load-carrying capacity or of the revenue-ton-miles. 
The western district will be up to 55 percent. 

Now, my question is. In your judgment, are we approaching a na- 
tional emergency there ? Do we have to go to 100 percent ? 

Secretary' VOLPE. I do not believe you would have to go to 100 per- 
cent, Congi-essman. I for one certainly would not think you would want 
to wait for 100 percent. I think you would reach a point where a selec- 
tive strike would be extremely injurious to the Nation in many ways. 
The proposal of the administration leaves it to the board to determme 
when that point has been reached because of variations throughout 
the countrj'. 

Mr. HAR\T:Y. I think the proposal of the administration, if you will 
pardon me for saying so, was submitted with the idea in ramd of a 
partial operation situation and not with regard to a selective strike. 
I cannot conceive, for example, of the unions under any circumstances 
tolerating the decision to be made by the administration as to which 
line thev could strike. The decision will be made by the unions them- 
selves as far as a selective strike is concerned. That is what the courts 
nilcd and that is what they are doing right now. Under the adminis- 
tration bill, it would leave it up to the administration to decide. 

Secretary VOLPE. NO. I do not believe it does, Mr. Congressman. I 
believe the'administration bill allows selective strikes to be made by 
the unions. 
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Mr. HARVEY. It allows selective strikes, but the decisions as to which 
strikes are to be made by the board, if you will read the bill. I am quite 
sure of that. 

I have some more questions, Mr. Chairman, but I will yield back my 
time at this time if you wish to have somebody else question. 

Mr. DiXGELL. Mr. Adams ? 
Mr. ADAMS. Mr. Chairman. 
Mr. Secretary, it is a pleasure to see you here this morning. 
Mr. Secretary, we had quite a colloquy yesterday with Secretary 

Hod^on on the manner m which the trucking industry and the 
maritime industry would be brought under the jurisdiction of the bill 
that has been proposed by the administration. I still have some con- 
fusion in my mind about it; therefore, I want to ask my question in 
this fashion: Under the admuiistration bill, do you propose to simply 
wipe out the Railway Labor Act and put in place of it the Taft-Hartley 
procedures up to the end of the 80-day injunction, and at the same 
time, put mider the Railway Labor Act the trucking and maritime m- 
dustries ? Is that how you are going to proceed ? 

Or is it instead that you are going to leave Taft-Hartley where it 
is and sort of jury-rig the Railway Labor Act and say, well, you are 
under Taft-Hartley until this point and then the Railway Laix)r Act 
applies? I am confused about it and it is a jurisdictional pi-oblem. 
frankly, that we have had between committees. 

Secretary VOLPE. Let me say first of all that I will try to put to 
rest any confusion with regard to the reasons for including trucking. 

ilr. ADAMS. XO. no. I understand the reasons. That does not botlier 
me. "What I am trying to get at is: Does the administration contem- 
plate lifting Taft-Hartley and making a composite bill that applies 
just to transportation, but simply uses the teclmiques we have used 
in Taft-Hartley, or do you propose taking transpoitation and putting 
it under the Taft-Hartley Act? 

Secretary VOLPE. No, we do not propose to put transportation under 
tlie Taft-Hartley Act. But in essence, the administration bill builds 
on the Taft-Hartley Act provisions such as the 80-day cooling-off 
period, and then builds on top of that the additional three options 
tliat the President has. 

Mr. ADAMS. Then I am going to assume that your answer means, 
and if one of the other membei-s of the panel wants to state it to me 
differently, fin&—I am going to assmne what your answer contem- 
plates is that we are going to draft a bill for transi^rtation which will 
replace the Railway Labor Act but will put Taft-Hartley procedures 
within it and will put the new options which you have proposed within 
it so that you will have remaining in this country two types of labor 
acts—the Taft-Hartley Act for everything except transportation and 
a completelj' new bill that will apply to all transportation modes. Is 
that correct? 

Secretary VOLPE. That is coi-rcct, sir. 
Mr. DINGELL. Will the gentleman yield, just to keep the recoi-d 

straight? 
ilr. ADAMS. Yes. 
]Mr. DIXGELL. Mr. Secretary, you may not want to do it at this 

time, but if you will ask the gentlemen at the table there to submit 
for the record what residuum of the Railway Labor Act provisions 
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would continue to be enforced and applied under the procedures of 
H.R. 3596, vrhicli is the aihninistration bill, and what will not, so 
that we have tlie legislative history clear before us as to what we 
have done and so, m the event of litigation later, as tliere certainly 
will be, the courts will ha\ e guidance on this point. 

Secretary VOLPE. We will be veiy happy to submit that for the 
record. 

(The following information was received for the record:) 

SEcnoK8 OF RAILWAY LABOB ACT TO BE REPEALED BT ADMI.VISTEATION PBOPOSAI, 

The Administration proposal repeals the emergeucy diaputcs procedures of the 
Railway Labor Act, sections ^^, 7, 8, 9 and 10 of Title I and sections 20.3 and 205 
of Title II. The proposal brings the railroads and airlines under the basic emer- 
gency disputes provisions of the Xationnl TJHIIOT Relations Act. now applicable 
to other industries, with some changes and, of coarse, with the addition of the 
new alternatives provided by our bill. 

The Administration bill aUso amends other provisions of the Railway Labor 
Act, replacing procedures which place excessive reliance on Governmental inter- 
vention in matters which should be left to the partlee. The procedures which we 
would revise provide for adjustment of grievances and for negotiating new con- 
tracts. 

Mr. HARVEY. Will the gentleman yield ? 
Mr. ADAMS. I am going to have to come back, anyway. I jdeld to 

the gentleman. 
Mr. HARVEY. I broiiglit this question up yesterday in tlie gentle- 

man's absence, I believe. 
Mr. ADAMS. I was pre.sent, but I was not certain what the Secretary 

of Labor's final determination was. That is why I was trying to get 
it from the Secretary of Transportation. 

Mr. HARVEY. I was not certain, either, but I will read to the gen- 
tlemen the two lines included in the President's message in this regard. 
I quote from the President's message of Febniarj' 3,1971: 

First, the bill would abolish the emergency strike provisions of the Railway 
Ijjbor Act which now govern railroad and airline disputes and make all trans- 
iwrtation agencies subject to the national emergemy provisions of the Taft- 
Hartley Act. 

Second, the bill would amend the Taft-Hartley Act and give the President 
three new options in the case of national emergencies . 

I think it clear from that  
Mr. ADAMS. This is what I was concerned about. Mr. Harvey. 
I would say to the Secretary, if you are going to place railway or 

transportation under the Taft-Hartley Act rather than having a sep- 
arate act for transportation, you have one big jurisdictional i^roblem 
in the Congress which this committee is going to have to start dis- 
cussing immediately and r&solve. 

Ann second, you are going to liave transportation mixed within the 
Taft-Hartley Act system, and I am not at all certain that you want 
that, for the verj* reason that you jwint out in your statement, which 
is that transfwrtation. I)ecause of its tendency to be a monopoly—and I 
did not want to use that as a fighting word, Init simply because it csxn- 
not. be isolated into segments as easily as in otlier particular indas- 
tries—you get to a national emergency situation verj' rapidly. 

I have handled 80-day injimctions imder the Taft-Hartley Act. I 
assiune that the administi-ation bill contemplates that yoti would have 
to have, then, the appropriate Department, either Transportation or 
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Labor, go to the Justice Department and file a case in the district 
court that says, we believe there is a national emergency because of 
selective strikes. 

Is that correct? 
Secretary VOLPE. Yes, that is correct. Congressman Adams. My 

General Counsel would like to amplify that answer, however. 
Mr. BARNUM. Specifically with resi^ect to your question about put- 

ting transportation under the Taft-Hartley Act, the bill before you is 
concerned largely with national strikes of the transportation modes. 
In the event of such a strike, we would use, first, the Taft-Hartley 
provisions, and second, the new options in this bOl. 

With respect to a strike that is not a national strike, however, it 
would still be treated by the Railway Labor Act which has now been, 
or would bv this bill be, amended to include not only the i-ailroads but 
also the airluies. 

ilr. ADAMS. Well, on that second point, my understanding is that 
you are going to wipe out all of the lengthy procedures that are pres- 
ently under the Railway Labor Act, particularly the National Media- 
tion Board, the Presidential Emergency Boards, and so on, and start 
with, as the Secretary of Labor explained yesterday, a series of definite 
contract termination dates, and once that contract tennination date 
had ended, both parties would be left with self-help. They could eitlier 
go to selective strike or, I assume, to some type of selective lockout 
until such point as a national emergency determination was made, 
either by your Department or by the Department of Labor, and then 
you could use an 80-day Taft-ITartley injunction—is that not correct! 

Secretary' VOLPE. That is correct. 
Mr. ADAMS. NOW, I ask you this following question because of the 

difference Ijetween the Taft-Hartley and the Railway Lalx>r Act pres- 
ent systems for determining when you can use emergency procedures. 
Do you not believe that you would be better off to have this committee 
write in definite procedures rather than letting it be on an ad hoc basis, 
as you indicated to Mr. Han^ey ? 

I will say this, and again, you might want to consult with coiuisel. 
The Taft-Hartley Act, as I remember—j^ou can correct me if I am 
wrong—requires that there be a threat to national health, safety, and 
welfare before it can be applied, which in the past, has meant, for ex- 
ample, that if the automobile industry went on strike, this might be a 
very bad thing and hurt the region terribly, but it was not a national 
emergency so you could not use Taft-Hartley. Now. the Railway Labor 
Act at the present time requires that a dispute threatens to deprive 
any section of the country of essential transportation services. Now, 
that would allow you to apply the Railway Labor Act if, for example, 
a region of the country had crops rotting in the field and an inability 
to trai\sport them and so on. Now, those are two of the tests used. 

Now, the third one has been suggested by members of this com- 
mittee. I have joined with some of them, though I am not stuck to 
it. It says that there be a percentage determined that would he auto- 
matic, so that instead of you sitting down or the Secretary of Labor 
sitting down or somebody in the Presidential Office sitting down and 
saying, we have to do something now. it is an emer.o-ency, you would 
have a definite sot of criteria so you would call the U.S. attorney and 
say, the criteria have been met. file a case. 
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Which of those three options do you opt for, Mr. Secretary ? 
Secretary VOLPE. If I were concerned only with the easiest way out 

for the Secretary of Transportation I would rather have sidelines 
because it would be far easier for us to make that determination in 
accordance with a formula that has been established. 

Mr. ADAMS. I assume from that that you are setting the last one 
aside. Now, which of the other two do you prefer ? Because your bill 
does not state. Or if you want an ad hoc, say so. 

Secretary VOLPE. The bill actually does give the President the 
opportunity to execute the options that are available in the bill without 
waiting for a total national strike. AA'e only need a national emergency. 
At some point, it can be determined that even if, perhaps, two regions 
of the coimtry were shut down, a national emergency would exist. In 
other words, as our bill points out, it leaves that option available to 
the executive branch rather than tyin^ it down to a formula which 
might be very good from tlie point of view of making it easier to reach 
a determination, but might not be reliable because each region is dif- 
ferent in what it produces or grows and in its modal mix. 

Mr. ADAMS. W ell, counsel may want to discuss it with me when I 
come back to it a little later. But my continuing question is what is 
your trigger that starts the process working? From your answers to 
Mr. Harvey and your answers to me, my under-standing is that you 
have an ad hoc trigger, which simply means that when either enough 
pressure has built up or somebody in the administration decides that 
there is a national emergency, they trigger it. 

Now, nobody has really discussed so far in the hearings the fact that 
we would be putting the President, whoever he might be in future 
years, into a tremendous box on these things if vou do not set up either 
a standard such as I have mentioned or guidelines, because the pres- 
sures are going to be incredible to declare an emergency during the 
selective strike period which your bill contemplates. The Secretary of 
Labor said yesterday that you contemplate on the administration bill 
that there would be self-help and selective strikes after contract ter- 
mination dates for whatever period of time until there was an emer- 
gency. I would like to get a definition so we can use it when we are dis- 
cussing this matter later of what the administration's position is on the 
trigger. I will come back to this line of questioning, because I know you 
want to go on to others, Mr. Chairman. 

Secretary VOLPE. I will be happy to submit an answer to that. 
(The following information was received for the record:) 

TRIGGER PROCEDURES IK H.R. S596 

The procedures established in H.R. 3596 are triggered by the same determina- 
tion that is made in the Labor-Management Relations Act (Taft-Hartle.v). Ini- 
tiall.T the first determination is made b.v the President that a strike or lockout 
Imperils the national health or safety. He then can appoint a board of inquiry 
to inquire into the issue and report to him. Thereafter, the President can direct 
the Attorney General to petition a three-judge District Court to enjoin the strike 
or lockout. If the Court finds that there is a national emergency or a threatened 
one, it may enjoin the strike for an 80-day period. 

Mr. DiNGELL. I think you are entitled to an answer to the question. 
Mr. Secretary, do you want to answer the question ? 
Secretary' VOLPE. Tlie only answer I can give is that although I 

appreciate the fact that this places a President and an administration 
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in the very difficult position of detennining when a national emer- 
gency exists, I think this is a responsibility uiat the President is will- 
ing to undertake. If it could be defined as easily as two and two are 
four, that would be fine. I do not think that it can be defined by a for- 
mula. I would hope that such a formula could be developed. And if 
one can be devised, I certainly would accept it. 

Mr. i^AJis. Mr. Secretary, that is the reason some of us have opted, 
at least at this point, for a different type of bill, which would lea\e 
the parties with a gi-eat deal of self-help and put a statutory limita- 
tion on what is an emergencj^ because at least I cannot determine how 
otherwise you are going to trigger this mechanism. If you are going 
to leave it to a President and he goes through what we go through 
everytime one of these strikes comes up from tlie parties on both 
sides, it gets verj^ difficult. 

Mr. BAENUM. May I just respond to Congressman Adams' observa- 
tion that there is nothing under the existing bill that permits us to 
determine when there is a national emergency and therefoi-e the 
President should act. 

Mr. DiNGELL. Mr. Adams' statement was that there is no real 
objective standard now. 

Mr. BARNXTM. Yes; that is stated more succinctly than I did, Mr. 
Chairman. 

Of course, tliere is ease law on what constitutes a national emergency. 
And this has arisen under the Taft-Hartley law in the past. 

Secretary VOLPE. And the President had to utilize that and make 
tliat decision. 

Mr. AnAsrs. Tliere is a certain amoimt of case law, but I might state 
to the gentleman that I Ivave been a party on behalf of the U.S. Gov- 
ernment in putting in a Taft-Hartley injunction just simply because 
both parties preferred to have it go in. There was no necessary objective 
standard at all on the two parties before the court. It just hapfiened 
to be a particular labor union and particular industrj^ that decided 
they were ready to go with an 80-day injunction. And nobody objects. 
It happens. 

I am not quite sure that that is the way tliat we ought to proceed 
with a national emergency. Because remember, you are contemplating 
in your bill definite contract termination dates without agreed contract 
dates, as soon as that contract runs out, a certain nunroer of unions 
can go on strike, a certain number of railways can put in different work 
rules if they want, a certain number of industries can lockout. So it 
is self-help. Your situation is detennined verj^ quickly but in a spotty 
f.ashion. 

Thank you, Mi-. Chairman. 
Mr. DiNGELL. Mr. Kuykendall ? 
Jlr. KuiTiEXDALL. Mr. Secretary, I realize that your pi'imary pur- 

pose, of coui-se, here is as an advocate for an administration bill. I fully 
realize that it is not your position here to be critical of any of the 
other positions. 

Secretary VOLPE. I have not done so. 
Mr. KuTKENDAix. Mr. Secretary, you will find that this is a very 

conciliatory coimnittee, that wo, of course, expect you as an advocate. 
But we also not only now but in the next weeks, need your con^ant 
answers, your constant advice, your constant help in line with your 
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ftttitude of realizing that whaterer this committee comra out. with will 
be the final answer. 

I think it should be interesting: to note as far as yon are, concerned 
that seldom does legislation from this committee have much dissent 
on the floor. For instance, the Education and Tvabor Committee brings 
legislation to the floor and practically every time it is rewritten on 
the floor. This committeie's legislation is seldom if ever handled that 
way on the floor. And the reason is that sometimes we spend months 
^ing back and forth between parties to reach agreement, there is a 
little example of that this morning. 

Xow, I think it is incumbent upon this committee and your Depart- 
ment, a.ssuming tliat your Department would be the right Department, 
the logical Department to pretty much end up holding the trigger on 
this thing, to come up with a package where there is no iurisdictional 
doubt. If you are going to use parts of Taft-Hartley and parts of 
Railway Labor into the new act imder the DOT in this committee, 
let us put it in a package and tie it up and say so, so there will be 
no doubt. I think you are aware of the time that we have spent on this, 
because there is this cloud of doubt hanging over all of us. Certainly 
we are not goin<r to worry about Taft-Hartley if that is what we are 
going to use. That is what we have not gotten clear, and I doubt 
that wo are going to get it clear in this testimony this morning, becausa 
I think there needs to be some work done on it. 

So I ask of you and your staff, and I know we are going to do the 
same thing on this side, to look at parts of the package and when we 
put it toeether, not leave any doubts as to what the jurisdiction is. 

Mr. Secret^iry, this is a very pragmatic committee, very open bipar- 
tisanship here, in the sense that here we see that all we are doing is a 
step-by-step piocess reall;^ just getting ready for the last step of going 
to the floor with legislation. So if all we are doing is allowing the 
little legalism or face saving or whatever you want to call it. then, 
res, we will go ahead and say so and we will write it in the law. But 
let us for goodness sake reatize that is what we are doing, is ai aiing 
toward finality. 

I have practically no faith in a loosely drawn selective strike situa- 
tion not deteriorating. Now, maybe in the next few weeks, I will have 
myself proven wrong: I hope so. But right now, I would not bet anj-- 
thing that I am wrong. 

So I think when we start talking about these steps—the selective 
strike, the cooling-off j^eriod, then the final offer selection—I tell you 
right now I do not have any idea whatsoever that the fii-st two will 
ever work. As far as I am concerned, the last one is going to be it. The 
first, two may be face-saving de\aces, everv once in a while it might 
work; however, if the last step becomes distasteful enough to both 
sid&s, eventually, the first two might work once in a, while. 

So I am questioning you here about what you think is the likeli- 
hood of the first steps working. Because you see, Mr. Secretary, we do 
not want this thing in our laps again. If the President guesses wrong 
on cither of the first two steps as a solution, we automatically have 
it back in our laps. 

So what is the answer to that? That is the question that was left 
totally unanswered yesterday, Mr. Secretary, and the one that we do 
need an answer for.'What happens, other than coming back to us, if 
the President guesses wrong? 
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You may not like the word "guess," but that is wliat it is—an 
educated guess. 

Secretary VOLPE. Congressman Kuykendall, I would say we would 
hope ven^ much that the President guessed right, whether he be the 
present President or another President. I can only suggest to you that 
you are absolutely correct, that there are few cases when No. 
1 or 2 might work. On the other hand, I think each individual 
case presents a somewhat different problem. One cannot saj' outright 
that steps 1 and 2 will not work—and you have not said that, 
because you have ijidicated, of course, that they might work on some 
occasions. I can only say to you that this is a very complex situation 
and I do not think any of us can say with a degree of certainty that 
we luive the answer, and there are no "ands," "its," or "buts" about it. 
I luive had excellent relations with this committee. I will personally 
submit to the chaii-man and the committee such additional evidence 
and material as we can put together in the next 2 or 3 davs. 

(The following information was received for the record:) 

REASONS TO CHOOSE OPTIONS AFFOBDED IN H.R. 3396 
As I pointed out during my testimony, the decision to choose one of the 

oiJtlons afforded In H.R. 3596 over another would be dependent on the particular 
set of facts at the time the decision is made. 

Option one, an additional .SO-day coollng-off period, might be chosen if the 
parties have agreed In principle and only additional time Is needed to arrive 
at a flaal contract. 

Option two, partial operation, might be employed when a series of selectiye 
strikes lmi>erll the national health or safety, but only because certain essential 
goods are not being moved. 

Again, I want to make clear that the option chosen would be governed by the 
facts available at any given time. 

Secretary VOLPE. AS far as I am concerned, consistent with the 
Pre.sident's willingness to sign the bill, I will be satisfied that the 
judo;ment of this committee and the Congress is something that I 
could work with. 

I would certainly enforce whatevor bill this committee and the 
Congress decided to approve—provided that it was acceptable, of 

•course, to the President. 
Mr. KTTYKEND.\LL. In the use of the first two .steps, certainly we 

hoi)e it never gets that far. And the attractive thing about the final 
offer and selection solution, which is the only reallv unique idea in 
labor relations in recent years that I have seen, is that it is not 
attractive in the end to either party. And the availability of that, 
Mr. Secretary, after the failure of either the 30-day cooling off period 
and /or the selective, strike, the availability of that as an automatic 
choice of the President, in my opinion, wonid come near making one 
of the first two work. Because I do not tliink either management or 
labor is ever going to look forward to the final offer selection method: 
that is why I like it. They are not going to look forward to it, they 
are afraid'of it, both sides e«[ually. So would not the fact that they 
are afraid of it and it is sitting there always as a final threat, would 
that not be likely to make one of your first two choices work? 

Secretary VOLPE, It might well do that. Congressman Kuykendall. 
On the other hand. I think that a ]>o=sible result—and I look at it as 
a possible result—is that this could prolong further what you and I 
recognize is a pretty long procedural series of steps. On the other 
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hand, with the one option proposition the Pi-esident has proposed, 
neither of the sides to the dispute is go'mg to know which option 
the President is going to choose. Therefore, the likelihood of their 
biirgaiuing, I would say, harder than they normally might is ^-eater 
because they do not know which of those thi-ee options might be 
chosen, but do know that only one may be chosen. 

Xow, if you have all three options, then you have the first and vou 
have the second, before they get down the road to that third one which, 
as you have so well indicated, neither side particularly wants to have 
chosen. 

Mr. KuTKEXDALL. The reason I keep pressing you on this is almost 
always, I can understand, the opposition's position. However, I simply 
do not understand your position as to way you want this method. 
Because it seems to me that it is totally self-defeating. 

Mr. ADAMS. Would the gentleman yield at that point? 
Mr. KuYKENDALL. Yes. 
Mr. ADAMS. Following Mr. KuykendalKs point, Mr. Secretary, both 

your partial operation system and your SO-daj' cooling-off system, the 
partial operation is limited to 180 days, tlie cooling-off period is 
limited to 30 days. As I undei-stand it, under your bill, both parties 
could simply hold out for that period of time and then I understand 
we would get it back, would we not ? 

Secretary VOLFE. Yes; if the President chose that 30-day option. 
Mr. ADAMS. Or if he chose the partial operation, we would get it 

back in 180 days, would we not? 
Secretary Vor.pi:. Yes; provided that nothing hapj^ened in tihe 

meantime. 
Mr. KTJTKENDALL. All right, let me pick up this. I do not know 

whether there is any basis or this is one tiling that has kind of evolved 
here, or it is an illusion—but this illusion is a fact, whether it has any 
substance or not. Present!}' it seems that the image is that management 
does not mind going to Congress and labor does not want to go to 
Congress. Now, this is what has emerged, rightly or wrongly, Mr. Sec- 
retary; that is what has emerged. 

OK. In your—or rather, the administration's—you are here to sell 
it. but you do not own it; in the administration's bill, either side could 
deliberately force the Congress to do its own will, just as deliberately 
as could be. 

Secretary VOLPE. NO ; they could not if the third option were chosen. 
Mr. KTTYKEXDALL. Well, all right. That is what we are talking about 

there. Either of the first two options  
Secretary VOLPE. Yes, under the first two options, it could come to 

Congress if the President chose one of those. 
Mr. KUYKENDALL. The thing I do not like about it is, if you choose 

the first two, you do not have the third one available. 
Secretary VOLPE. That is right. 
Mr. KUYKENDALL. Mr. Secretary, figure out the answer to that one, 

will you ? 
Mr. HARVEY. Will vou yield right there? 
Mr. KtTYKENDALL. YeS. 
Mr. HARVEY. Mr. Secretary, in view of what Mr. Kuykendall has 

said here—and I think vou know tliis committee holds you in the high- 
est regard—can you tell this committee honestly and truthfully, as the 
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President's adviser, that imder these cii'cumstances, knowing one of 
these alternatives expires in 30 days and the other alternative expires 
in 180 days and that you would then have to come back to Congrees, 
that you, as his adviser, would recommend to him that he select either 
one of those alternatives imder any circumstances^ I cannot believe 
you would, but I would like your answer. 

Secretax-y VOLPE. Congressman Harvey, withm the administration, 
the President has many advisers. I am one of them. 1 make my posi- 
tion known. It may or may not exactly agree with the position of others 
in the administration. However, as you well know, when the President 
has made his decision as a result of the advice of his advisers, I as a 
member of his team am happy to support the decisions that are made. 

Now, if I were making the decision alone, it might be a little differ- 
ent. On the other hand, that decision has been made. And just as when 
your committee makes a decision, you may or may not agree com- 
pletely with every sentence or comma in the legislation as it finally goes 
to the floor, but you support it because of your interest in supporting 
legislation that you think is essential and necessarj'. 

I am here to say that I have made my views known and the President 
and liis other advisers have consulted on this and the product that is 
before you is the judgment of the administration and the President. 

Mr. DiNOELL. Would the gentleman yield ? 
All". KuYKENDAUL. Certainly. 
Mr. DiNOELL. That may be a very good answer, but it does not re- 

spond to the question. 
Mr. KxjYKENDALL. I tliiuk it responded. 
Mr. DiNOELL. The problem here is that Mr. Harvey lias asked 

whether under any set of circumstances you would ever recommend 
that any option other than the third be used by the President, as op- 
posed to the other options—recommending a cooling-off period or a 
partial striked 

Secretary VOLPE. WeU, it just comes down to a question of judgment, 
I tliiuk, the judgment of the President based on his experience. 

Mr. DiNGELL. Well, imder the long history of railway labor diffi- 
•culties, we have found that these problems continuously keep coming 
back and tliat the Wliite House lias continuously opted to utilize what 
e^entially really comes down to enforcing compulsory arbitration of 
some kind to resolve these difficulties. Would it not be fair to infer, in 
the light of this history, that the choice of the President would al- 
ways be what we are talking about liere, the third option, essentially 
the' arbitration or final offer selection, whatever you want to call it, to 
arrive at the solution of the problem as opposed to the other options! 
Is it not historically true that tiie White House has always chosen the 
final option 'i 

Secretary VOU-E. Mr. Chairman, I have sat in on many of these ne- 
gotiations myself, the latest an all-night session a few weeks ago. There 
are times when you can almost sense that the two parties are not very 
far apart and, in essenc-^, you can draw a conclusion that you think a 
30-day period will suffice to close the deal. 

Mr. KuYKENDALT,. Mr. Chairman, may I ask the Secretary, do man- 
agemcnt-lalxir people ever bargain in tlie daytime? 

Secretary VOLPE. This one started at 6 o'clock. 
Mr. KuYJvEKDALL. Tlicj' are always going all night. You do not ever 

read about a daytime session. 
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Secretarj' VOLPE. I do not like nighttime sessions. I have not stayed 
up all night long for a long time. 

I feel there are occasions when you do have some indication as to 
what the relative situation might be, whethw it looks impossible, and 
then yon choose option .3, or wliether there would be an opportunity 
ior either one of the first two options. 

Mr. KuYKENDALL. Thank you, Mr. Chairman. 
Mr. ADAMS (presiding). Mr. Podell ? 
ilr. PoDELL. Thank you, Mr. Chairman. 
Good morning, Mr. Secretary. I am delighted to see you here again. 

I did note, by the way, from your testimony, that you are a lifelong 
member of the National Plasterers Union. I have never been a member 

•of that union, but I have enjoyed that state occasionally myself. 
Secretary VOLPE. I will not say to you, Mr. Congressman, what I said 

to Milton Berle when he made that comment to me. 
Mr. PODELL. I am rather confused, because somehow, I see the ad- 

ministration proposal as a circle bill, because it comes back to Congress 
•eventually. In effect, what you arc doing is utilizing the more restric- 
tive provisions of Taft-Hartley and eliminating the more liberalized 
provisions of the Eailway Labor Act. The Taft-Hartley provides for 
action only in a national emergency while the Railway Labor Act 
provides for action whenever there is a denial of essential services. 

I would like to eliminate the various periods and various appoint- 
jneiits of boards, because when I discuss a final offer and selection, 
-everj^tliing done by labor and management in their collective bargain- 
ing procedure will be aimed to that very end process. At no [joint do 
I think will labor or management make their final offer for fear of 
Ixiing bound in tJie ev'ent the President selects final offer as his solution. 

By putting this Sword of Damocles over the heads of both labor 
and management that there will be an eventual end to collective bar- 
gaining, you are preventmg either side from giving what they would 
consider their best offer. If they give their best offer now, the final 

-conclusion is going to have to reflect something less than what had 
heen bargained for in the previous negotiating periods. 

^Yhat we are doing is frustrating that final selection, what I would 
•consider proper collective bargaining between the two parties. 

Second, the offer of partial operation strikes me as being one that 
is very difficult. I cannot conceive of partially operating a railit)ad, a 
trucking station, or an airline. If it is not going to work, you are going 
to have to enjoin the entire railroad line or the entire trucking line. 
Congress is going to wind up with the same ball of wax we started out 
with before this legislation and it is going to be riglit back in our laps. 

There does not seem to be anything in the administration's measure 
which will stop the Congress from getting back the package once 
again. I think all it will succeed in doing is frustrate the collective 
bargaining process because you are putting an end to the collective 
hargaining position. 

Secretary VOLPE. Congressman, I agree, of course, that this is a 
-matter of judgment. You believe that it would fnistrat* bargaining. 
I am sure you sincerely be]ieA»e that. I on tlie otlier hand—and in this 
area, I am in complete agreement with the position of the administra- 
tion—feel that it will actually help collective bargaining. Neither side, 
:as I thrniktone of the Congressmen said earlier, desires that last solu- 
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tion, which is an imposed solution. And if management makes an offer 
•which is too low, then the impartial board is gomg to select the labor 
offer because it has more merit. On the other hand, if labor's offer is so 
high that it is beyond -what the board feels has merit, then they would 
select the management position. 

I would think that this would drive the two parties a great deal 
closer than they normally might go. In other words, they would know 
that if they'd not have a proposal that had merit, the opposite side 
would get the nod insofar as the offer that was selected. 

So, having participated in these negotiations on many occasions, 
it would seem to me, that when you have that kind of sword, and that 
is what it is in a sense, then you are going to get real bargaining. If 
you do not come to an agreernent, you are still going to be a good deal 
closer than you would ho if you did not have that situation prevailing. 

Mr. PoDELL. As you woulS indicate, Mr. Secretary, we ceiiainly dis- 
agree on judgment. I cannot concieve that I, representing manage- 
ment, or labor, would proceed to give an offer that we consider our 
final offer during the negotiating period and then wait for the final 
offer selection to be invoked, knowing full well the best offer or an 
area in between will be selected by someone else. 

Secretary VOLPK. There cannot be an area in between, sir. 
Mr. PoDEix. It would have to be one of the two offers ? 
Secretary VOI^PE. That is correct. 
Mr. PoDELL. I would not give my best offer at any one point, because 

ultimately I will have to go through final offer selection. So all of these 
cooling off periods and all of thc^^e waiting periods are ju.st a waste of 
time. We might as well go to the final offer in the first place and save 
a lot of effort on everyone's part. That would seem to me to be the 
resultant effect of your bill and the entire collective bargaining pi-ocess 
would therefore be completely eliminated and unnecessary. 

I just have one more thought I would like to make. I have heard, or 
at least there is a nunor that in the event that there is not a substantial 
brealrthrough in the rail strike, the administration may induce another 
possible solution. Are you aware of this or is this merely another 
unfoimded rumor? 

Secretary VOLPE. All I know is that anj' prudent administration 
would certainly be considering possibilities that might have to be 
faced up to in the future, whether that be .3 days, 3 weeks, or 3 months 
awa}-. I can only saj- that at this time, we are watching the situation 
very, very carefully. We are very, very hopeful that the two parties 
will come to an agreement. I cannot say that they will. But we are 
staving on top of it. 

i am receiving wires, for instance, from Governors all across the 
Nation which indicate the impact in their States. 

All I can say is that we do not look forward to submitting anything 
to the Congi'ess, because whatever we submit is not going to be easy 
to put togetlier. We are hoping very, very much that the two sides 
will bargain this thing out and come to an agreement. 

Mr. PoDELL. Is it not a fact that under the administration bill, after 
the final 30-dav period, it is quite possible that the entire problem ivill 
come back to Cfongress ? 

Secretary VOLPE. Only if the President chose that option would it 
come back to Ck)ngress. If the President chose option No. 3, it would 
not come back to tlie Congress. 



263 

Mr. PoDEi-n. In that event, the President has simph' the following 
responsibility: If the union is a small one, he could possibly take a 
chance and invoke another one of his selections, so to speak. If it is 
a substantial union, rather than take a chance, he conies back to Con- 
gress and says, here, fellows, you break your heads with it. 

Now, this does not seem to me to be a solution to the problem. That 
is whj' I call it the circle bill. I feel for some reason, we are going to 
wind up with the package all over again and I cannot see any sense 
in passing out legislation that will have only a temporary effect and 
have no real value in the long run. 

Secretary VOLPE. This is a matter of judgment, Congressman. 
Mr. PoDEix. I thank you, Mr. Secretary. 
Mr. ADAMS. Mr. Thompson ? 
Mr. THOMSON. Thank you, Mr. Chairman. 
Mr. Secretary, I appreciate immensely your being here. I am sorry 

I was not here for the opening statement. I must confess that I put 
some A'isiting firemen from Georgia and membere of our reapportion- 
ment committee from our State general assembly ahead of this meet- 
ing tliis morning as well as yesterday morning. I hope you will 
forgive me for taking such a personal interest in congressional 
reappoitionment. 

Secretary VOLPE. I would be doing the same thing, I think. 
Mr. THOMPSON. I would like to express a concern that I think has 

been adequately expressed by other niembei-s of the committee, and I 
think it is felt not only by members of the committ^'e, but indeed the 
entire Congress. We are, in effect, getting fed up with every time we 
turn aroimd, finding ourselves saddled with the problem of settling a 
rail strike. Whatever comes out of this committee, we would like to 
see, in my opinion, legislation that is going to be of a permanent nature 
and that will not end up having alternatives by which we are going to 
have the problem dumped in our lap after a 3d-day period or a 60-day 
period or whatever it may be. 

I must confess that I am not very sympathetic with the administra- 
tion's bill that does not grant that, once you make a selection, you 
cannot deviate from that particular option. To me, it is much more 
reasonable to maintain flexibility, because I think conditions do change 
and they change during a 30-day period. I simply can't accept that. 

So all I am stating to you is a personal opinion that I have. I would 
hope that the administration would take a second look at the piece 
of legislation they have, with the thought of possibly adopting a little 
more flexible attitude and incorporating some of the provisions pos- 
sibly of the Harvey bill, which m my personal opinion, makes more 
sense. 

Secretary VOLPE. Thank you. Congressman Thompson. I can cer- 
tainly indicate to you that there is absolutely no question in my mind 
that our objectives are exactly the same. It is a question of judgment as 
to how you achieve that objective. That objective is to see to it that 
these transportation disputes do not come up to the Congress for the 
Congress to resolve. The Congress has a great deal of important busi- 
ness, and it should not be in the labor-management relations business, 
except to set and establish the rules bj' which both labor and manage- 
ment will live. 

I think that Secretary Hodgson has pointed out in a letter to Con- 
gressman Harvey that he hopes that a dialog can be maintained and 
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that as a result of the constructive effoils of tlie committee and of the 
administration, a good bill will result. 

Mr. THOMPSOX. May I ask one further question? Do you anticipate 
any emergency legislation in dealing with the current strike situations 
that we now have ? 

Secretary VOLPE. I cannot anticipate it at this time, Congressman 
Thompson. However, we only serve iis a conduit for the Secretary of 
Labor, gi\"ing him all of the uifomiatiou tliat we can gather as to the 
impact that it has on tlie Nation, the various regions, and the individual 
States. It is primarily their decision. I can indicate to you that we are 
all extremely concerned with the situation as it now stands not only in 
one State but in many States throughout the Nation. And we are on top 
of it. 

I sjjent a couple of hours yesterday afternoon and an hour last night 
discussing this very problem, both with my staff and with people in the 
Labor Department. So we are on top of it and certainly will do every- 
thing we can to bring about the conclusion of a voluntary agreement on 
the part of both sides, realizing, howevei*, that the point may well come 

•where something must be done, if a voluntary agreement cannot be 
reached. 

ilr. TiiojipsoN. Well, it is my hope—I do not want emergency legis- 
lation, believe me. I realize that there are people being hurt financially, 
I realize there are inconveniences. I think that all fomis of transporta- 
tion are helping in various areas to alleviate some of tlie real critical 
situations. I know I was concerned about the poultry situation in north 
Georgia. I have been in contact with the poultry association tliere and 
I find that we are getting grain shipments in through lines that are not 
struck and through the trucking industry and tliat the Government lias, 
of course, removed the weight limitation on trucks in order to alleviate 
this. 

I do not want to see any individual hurt,, whether it is a sand and 
gravel company or a coal company or grain producers or poultry. But 
I do feel that there are times when we are going to have to have certain 
economic pressures brought to settle some of these, or come up with 
pennanent legislation. I do not want another bandaid approach coming 
out of this Congress. 

Secretary VOLPE, I prefer to see permanent legislation. 
Mr. THOMPSON. SO this is my feeling that I would hope that at the 

present time, you will try to allow the labor-management forces that 
exist to settle their strilces, hopefully that this can be done without 
creating a i-eal national emergency. 

Mr. KtTYKENDALi,. Will the gentleman yield ? 
Mr. THOMPSON. Yes; I will yield. 
Mr. KFTKEXDAIJJ. There is a specter hanging over your head right 

now of api>roximately 5 weeks when the availability oi anv emergency 
legislation is pretty hard to consider, is there not, the tmie between 
ft week from Friday and the day after T^abor Day. 

Secretaiy VOLPE. I am well aware of that. Congressman. I know 
what a great prolilem it poses for all of us. 

Mr. TiroMPSox. Thank you very much, Mr. Secretary. 
Mr. ADAMS. Mr. Helstoski ? 
Ml*. HELSTOSKI. Thank you, Mr. Chairman. 
I would like tlie Secretary to respond in terms of evaluating one 

of the courses that might be instituted by the President. That is the 
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second point, wlien would a panel determine a partial operation would 
be feasible ? 

In your judgment, do you think tliis might run contraiy to a pos- 
sible solution that can be brought about through selective strikes? I 
know there is a time limitation that can be pla<.'ed on this, 180 days— 
that it could not nui beyond that point. 

Secretary VOLPE. 1 want to make sure I understand your question, 
Congressman. Do I feel tJiat tlie imposition of the ISO-day restraint; 
would be counterproductive i 

Ml'. HELSTOSKI. NO; contrary to the Uiulion decision which upholds 
the concept of a selecti\e strike? 

Secretarv VOLPE. AS a matter of fact, tlie legislation, my general 
comisel tells me, doe« not necessarily apply to a selective strike. 

Mr. HARVEY. Would the gentleman yield right thei-e ? 
^Ir. HELSTOSKI. I yield to the gentleman. 
Mr. H.\RV£Y. I hestitate to cx>rrect the Secretary. 
Secretary VOLPE. Until it becomes a national emergency. 
Mr. HARVEY. Maybe I misundei-stood you, but 1 think most of us 

up until yesterday were under the impression that the legislation did 
Jiot apply to selective strikes, that partial (>[jeration did not include 
selective strike. But Secretary Hodgson testified yesterday very clearly 
in his written testimony that this was anticipated by the administra- 
tion and that selective strike was included within the bounds of partial 
operation. 

ill'. HEUSTOSKI. That is the clarification I was looking for. 
Secretary VOU*E. Oidy if it is detei-miued that there is a national 

emergency, 
Mr. HELSTOSKI. Thank you, Mr. Secretary. 
ilr. ADAMS. Mr. Metcalre ? 
Mr. METCAU'-E. Thank you, Mr. Chairman. 
Mr. Secretary, I note that in your background, you have not only 

sat on both sides, you have really siit on three sides—on management, 
labor, and even as an arbitnUor. I would certainly be cognizant of the 
fact that in the 21/2 years you have served as the Secretary of Trans- 
portation, the one thing that has impressed me most is that in all of 
your decisions and those things that you have argued for, there has 
Leen foremost the public interest.. So I recognize that you come here 
before us today in the interest of this public interest. Maybe I was ex- 
acting quite a bit of clarification. But we recognize that today, we 
have been meeting for 3 days; what we are trying to do is avoid these 
strikes that we have had. You cited three examples of how the Con- 
gress had come in with emergency measures legislation in order tx> 
avoid that. I was of the o))inion that what we are striving for is a 
permanent legislation. But then you said thei-e are no ifs, ands, and 
buts, which leaves me somewhat in the same position as mj' distin- 
guished colleague, Mr. Podell, indicated in his questions. It seems to 
me that iierhajis Ave oiiglit to be able to eliminate that because he 
mentioned a circular motion and I am fearful that we need to come 
up with some other answers. I hoped that you would do it. 

Now, the question I would like to ask is in regard to the statement 
that you made in which you indicated that this legislation—and I am 
assuming you mean the emergency legislation—will tell both labor and 
management that they can have the flexibility of bargaining and that 



266 

in the end, that will be the final settlement; in other words, labor 
and mana<r:emcnt will settle. 

From vour experience in the labor dispute area, both with rnanage- 
ment an<^ labor, do you know of any other similar situation in your 
wealth of background where you could expect labor and management 
to come together and then make the decisions and then not strike, be- 
cause when we say strike, we are talking about the public interest here 
again. Do you know of any instances where they have been able just 
to come together and arrive at conclusions without the threat of a 
strike ? 

Secretary VOLT'E. In all the negotiations that I have had anything 
to do with. Congressman, there has always been the threat of a strike. 
I am talking now about my own personal experiences rather than the 
present dispute. The threat of a strike was a threat to both management 
and labor. One of the reasons why, as Congressman Kuykendall in- 
dicated, these sessions go into the wee hours of the morning is that 
fear as the deadline approaches. Both sides recognize that there is 
great injtiry to labor, management and to tlie public—this happened to 
be the construction industry that I am talking about—when a strike 
occurs. I am very happy to say that during the 2 j-ears I served as 
chairman of the committee in Massachusetts, we did not have a strike, 
although we had some close ones. They finally were i-esolvcd without 
resort to arbitration, witliout resort to mediation, and between the 
part ies tliemsel vef.. 

The threat of the strike is, I think, one of the driving forces that pulls 
the two sides together more closely than would otherwise be the case. 

Mr. METCAI.FE. What I am concerned about is that thei-e is alwaj's 
a pos.sibility of the avenues that are left, open—binding arbitration or 
maybe the President appointing this panel in which they have to go 
before the panel—but I am concerned about that one sent^ence in which 
you very optimistical!}' thought that management and labor might 
sit down and then stay seated until such time as they work out an 
agreement. I need some more clarification on that. 

Secretary VOLPE. I made that statement, Congressman Afetcalfe, be- 
cause I believe that neither management nor labor would want manda- 
tory selection of one of the offers. I believe that as a result of their 
desire not to have that option selected, they would bargain more vigor- 
ously and come to an agreement than otherwise would be tlie case. 
I think tliat as a result of their desire not to have that happen, you 
are more apt to get a settlement voluntarily than you are now. 

Mr. METCAT.FE. Then that is where the flexibility comes in that you 
mentioned there ? 

Secretarv' VOLPE. Yas, sir. 
Mr. METCAI.FE. I have no fuither questions, ifr. Chairman. 
Mr. ADAMS. Thank you, Mr. Metcalfe. 
Mr. Secretary, I am going to yield to Mr. Harvey in a minute, but 

with your panel of people here and particularly with your solicitor, 
do you believe that the constitutional power of the Congress to estab- 
lish this kind of legislation, such as you have here with partial opera- 
tion and with final offer and selection—which in effect tells the parties 
the way they are going to work, the amount they are going to pay 
and the amount they are going to be paid—comes under an emergency 
power, or is this under simply the power to regulate commerce between 
the States? 
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Secretary VOLPE. I will have to check with my general counsel on 
that. 

Mr. ADAMS. If you want to do that, if he does not want to give an 
•off-the-cuff opinion, he can certainly submit it. 

Secretary VOLPE. Most of them do not want to. 
(The following information was received for the record:) 

CossTrruTiONAi. ACTHOBITY FOB THE PROPOSED LEGISLATION 

The constitutional authority for the proposed legislation is the Commerce 
Clause (Art. I, section 8). 

Mr. ADAMS. Let me give you a situation, because I do not quite vis- 
ualize as a practical matter how your partial operation is going to 
work. You have a series of selective strikes started around the country-. 
For example, we will say that the Southern Railway lias been struck 
by a union and is therefore down. It lias a picket hne in front of it. 
\ow it has been determined that a certain amount of produce must 
be ino\ed under your bill. You have not answered my earlier ques- 
tion yet whether or not you are going to use a national emergency 
test or whether you are going to use an ad hoc test, or what kind of 
test you are going to use. But if the counsel comes up with the fact 
that we are just going to regulate commerce and j-ou do not liave 
to have a national emergency, I will accept tlie fact that you can 
have an ad hoc decision that produce is going to move on the Southern 
Railway. 

Now, what do you do under your bill ? Do you go in and get a court 
order that enjoins the picketers from interfering with people who 
cross the lines to carry produce? 

Secretary VOUPE. The situation would have to be a national emer- 
gency, Mr. Chairman, in order for that to happen. 

Mr. ADAMS. All right. In other words, -you are going to stick with 
the national test, you are not going to use a regional test, but you are 
going to have to indicate that there is a national emergency. 

Secretary VOLPE. As a result of one, two, or three regional areas in 
which the situation has become serious enough so tliat it is a national 
emergency. 

Mr. ADAMS. All right. So now you get a court injunction that says 
to the picketing people and to management, all right, four trains are 
going to have to move. Is that what you are going to do ? 

Mr. BARNUM. I have not discussed witli tlie Labor Department peo- 
ple who designed this bill exactly how they would contemplate imple- 
menting it in the event the partial operation option were selected. 
Without benefit of that convei-sation. however, I think they must be 
talking about a mandatory injunction, yes. 

(The following information was received for the record:) 

MANDATORY INJUNCTION To BE SOUGHT IF MANAGEMENT OR L.VBOB 
REFUSE TO ABIDE BY ORDER 

Assuming a refusal by manacompnt or labor to abide by an order of the partial 
operation board, a mandatory injunction would be sought. 

Mr. ADAMS. Well, I hope you will get this determined between tlie 
two departments as to just what you are going to do. Because what 
many of us have visualized, and this comes within your Department 
in terms of economic regulation as to whether there are alternative 
rail lines involved, is that a type of partial operation would be that 
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one line would oi>eratp and there would not be any pickets, and another 
line might be shut down. 

Now, that is one kind of partial operation as opiTosed to what I gather 
you are talking about, and which I frankly can't reason all the way 
through as to how it works, of your saying throughout the country 
that you might have 75 percent of the rail lines down in a selective 
strike and having the Government ordering that commodities of a 
particular t^'pe were going through. Is that what you visualize that 
your bill does with partial operation? 

Secretary VOLPE. That is correct, sir; except that I do not think 
we would be waiting for 75 percent. 
•  Mr. ADAMS. Well, whatever. 

Secretary VOLPE. Whatever the figure is. 
Mr. ADAMS. Do you agree that after you have put in partial opera- 

tion, you have solve-d the national emergency and if they had only 
40 percent out before, another 40 percent could go out? 

Secretary VOLPE. If that option were chosen. I guess you would 
be stuck with it. 

Mr. ADAMS. Sure you would. In other words, the .selective strike 
could start with 40 percent and if you solved that with partial opera- 
tion that you are talking about, then 40 percent moi-e could go out. 
Then you would go in and apply partial opera;tion to that 40 percent. 
Is that not right? 

Secretary VOLPE. I believe fcliat is correct. 
Mr. ADAMS. And we would finally get to 100 percent and your De- 

partment would have a monkey on its back. 
Secretaiy VOLPE. I am afraid so. 
Mr. ADAMS. Yes; it would, would it not, to determine what gets 

delivered where. So you would then be operating the national railroad 
system in terms of what commodities moved and what did not? 

Secretai-y VOLPE. AS a matter of fact, we would probably be de- 
tennining not only what moved on the i"ail svstem, but also what 
products would move on all modes of transportation. 

Mr. zioAMS. That is going to be my next question. Now, why do 
you not have the alternative in your package of doing in fact, by 
legislation, what you are going to be doing in fact, by practicality, 
which is seizure ? 

Secretary VOLPE. May I submit that to the chairman for the record ? 
Mr. ADAMS. Yes. 
(The follo^Tng information was received for the record:) 

COMMENT RE PABTIAL OPBUJATION PBOCEUURE VERSUS SEIZURE 

The partial operation procedure is not at all equivalent to a sedsiire of the 
railroads. In the case of a seizure, the Kovernment takes over the entire manage- 
ment of the railroad. In the case of partial operation there would be a p.Trtial 
shutdown of all railroads or the selective operation of certain railroads. The 
puri>ose of a partial operation under our bill is to cau.se suflScient economic 
impact to encourage the parties to resolve the dispute. This obviously cannot 
be accomplished by "seizure." 

Mr, ADAMB. Mr. Harvey ? 
Mr. HAKVET. Mr. Secretary, in line with what my friend from the 

State of Washington has just aske<l you, lot me ask you about the 
feasibility of moving or of operating at something less than full ca- 
pacity. I have been adnsed by representatives of organized lalxjr, 
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for example, that they will not nee<l an injunction and they will not 
need anybody going to court. If the President determines that a cer- 
tain commodity is 9,bsolut«ly essential to the heiilth or safety of the 
coimtry, mider those circimistances, they will carry those commodities. 
They advise me tliat tliey did tliis during World War II. 

Now, my question to you is, How feasible is that ? Is this true ? Is 
it a feasible method of oi)eration or is it not ? 

Secretary YOLPE. Partial operation is feasible, but the que>lion 
comes on tJie degree of partial operation. The fact is that when you 
have a total railroad strike, all of the other motles i>ut together can 
accommodate only 15 percent of the commodities, productvS, raw ma- 
terials, and other goods that are transported by niilrojid so that the 
degree of partial operation would be a very great detenninant as to 
whether or not it would be successful. 

Mr. nAK\"EY. Well, Icfs just take an illus-tration. As I said to you, 
Sccretar}- Hodgson said yesterday that the administration's pai-tial 
operation alternative does include the s(>lective strike. And let's just 
suppose that the unions desire to strike a particular carrier that is 
witlun tiie limits of any reasonable definition of selective strike. Some- 
thing less than 20 percent of the revenue ton-miles, for example, 
woufd not normally affect the health and safety of tlie country. But 
let's just suppose that this particular railroad carries coal, foi- ex- 
ample, to the electric plants. This is a selective strike, now, mind you. 
But it carries coal to the electric plants. 

Now, organized labor savs: "We will carry that coal. You do not 
need an injunction. We will cany tlrat coal." Wliat is the position 
of the administration? Is this a feasible operation ? Tiiis is what I am 
trying to find out. 

Secretary VOLPK. Well, it would be feasible, I think, if the unions 
were willing to do it. There would be no problem there. 

Mr. ADAMS. It is a IW-percent coal-carrying line. Are you going, 
during that period of time, to allow normal dividends, normal profits, 
normal bonuses, but require the men to continue to work for the wages 
that they had at the termination of the first contract? It gets very 
sticky, Mr. Secretary. 

Secretary YOLPK. The law would not [x-rmit anj-thing different. 
The bill requires that there be no change, except by agreement or l)oard 
order, in the terms and conditions of employment. I do not believe 
there is anything in the proposed act whicli would pix)vide for a ter- 
mination of dividends. 

Mr. ADAMS. Tiiank you. 
Mr. HARVEY. Mr. Secretary, just to follow tip the questions that I 

asked you, coidd you advise us, has the administration or have you 
reque-sted the unions to carry any particular goods durhig the par- 
ticular crisis that we are in right now? Here we are in a situation 
where—I forget what figures I gave you a minute ago, but very shortly, 
at any rate, if all the lines go down that the UTU has threatened are 
going to go down, we are going to ha\e more than half of the Nation's 
load-carrying capacity shut down. Now, my question to you is have 
you or do you contemplate asking the unions to carry some of these 
essential commodities that I read about? 

Secretary YOLPE. We have not asked the unions to do this. It has 
been our hope, practically on a daily basis, that there would be a set- 
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tlement. I think tliat with the strike becoming as widespread as you 
have indicated, Congressman, that there is a possibility that we might 
ask unions to cariT specific goods. 

Mr. HARVEY. That is a lot of "provideds" and I do not think it would 
be very feasible. 

Secretary VOLPE. I do not think it would be very feasible at all. 
Mr. HAR\T;Y. Then you are changing your answer, because in the 

first hypothetical that I put to you, relative to carrying the coal to the 
electrfc plant in the strike, you answered you thought it was feasible, 
right ? 

Secretary VOLPE. Yes, in a given situation. I am talking now to the 
total picture. I do not think you could look upon it as a practical and 
viable alternative overall. It could satisfy a need or a demand in a 
given area for given products. 

Mr. HARVEY. I just have one other question, Mr. Secretary, but get- 
ting back to the question of selective strike again, it would certainly 
appear as a result of the court decision, as a result of Secretary Hodg- 
son's testimony yesterday, that the administration bill does include 
the selective strike provision; as a result of the Staggers bill introduced 
here before the committee; and as a result of the other bills that have 
been introduced by most Membei-s, that some form of selective strike is 
going to be with us for years to come, undoubtedly. 

Now, in view of that fact, my question to you is do you not think 
that as a matter of fairness, organized labor and management as well 
are entitled to have some sort of formula, as you call it, some sort of 
triggering device, written mto law in this regard ? 

Secretary VOLPE. Congressman, if one can be written that would be 
fair, not only to labor and management, but also to the public and 
would make it easier for us in Government to operate, I would be all 
for it. My only caveat is that I am not certain that one can be de- 
veloped, taking into consideration the total aspects of the variety of 
situations tliat can and do arise across the country. 

I would only add that I would hope the last paragraph of Secretary 
Hodgson's letter is an indication that lie is willing to engage in further 
dialog on this issue. As you know, they have the major role in drafting 
this legislation. 

Mr. H\RVEY. Well, we did not get much evidence of that yesterday, 
but perhaps we will in the future. I am not certain. 

Anyway, thank you, Mr. Chairman. 
Mr. DiNGELL (presiding). Mr. Adams. 
Mr. ADAMS. I just have one question, Mr. Secretary, that follows up 

on my other one on partial operation. As I understand it, af t*r the con- 
tracts have terminated and you have had the selective strike and you 
go in with partial operation, management is entitled to self-help also, 
whicli means they could change tiie work rules or whatever thev wanted 
to do. Suppose they change the work rules and you go in witli partial 
operation. Are you going to require the men to work under the old 
work rules or are they going to be required to work under the new work 
rules but at the old wages ? 

Secretaiy VOIJPE. YOU are into an area of legality, Congressman. 
That is what I have lawyers for. 

Mr. Counsel, you are on the s^wt. 
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Mr. BARNUM. First, I would point out to you, Congressnmn Adams, 
that there is a specific provision in the law, section 404. 

Mr. DiNGELL. If you would yield, are you referring to existing law 
or the statute tlmt has been proposed by the administration, H.R. 3596 i 

Mr. BARNUM. Yes, in the bill, on page 26 of H.R. 3596. That section 
states that nothing in this projwsed law shall be construed to require 
any individual employee, to render labor or service without his consent, 

Mr. DiNGELL. If you will yield, that is not responsive to Mr. Adams' 
question. 

Mr. BARNUM. It is in part an answer to a question he asked earlier 
about injunctions. He is getting to what are you going to do with the 
men who are now told to go back to work. It is not a complete answer. 

The firet answer is he does not have to go back to work, he can quit. 
But as I understand the law as it is now proposed, the new work rules 
could be imposed. And since there is no new wage contract, presimi- 
ably, he would be operating under the old wage contract. 

(The following letter was received for the record:) 
DEPARTMENT OP TRAKSPOKTATION, 

OFFICE OP THE SECRETARY, 
WashitH/ton, D.C., August 20,1971. 

Hon.   JOHX   D.   DiNOELL, 
Subcommittee on Transportation and Aeronautics, Committee on Interstate and 

Foreign Commerce, U.S. House of Representatives, Washirigton, D.C. 
DEAR MR. DINGELL: During the hearing on Emergency Labor Dispute Legis- 

lation before your Subcommittee on July 29, 1971, I stated that during jjartial 
operation of a railroad, new work rules could be Imposed (p. 258). While I clari- 
fied this point later in the hearing, I would not want to mislead anyone readinfj 
only my first statement on this question. For this reason, I believe that the trans- 
cript should indicate at page 258 that section 218(f) does not allow changes in 
the terms and conditions of employment unless agreed to by all parties or required 
by the iiartial oiwration board. 

Sincerely, 
JOHN W. B.\RNUM, 

General Counsel. 

Mr. ADAMS. NOW, do you think that working under new work rules 
but at the old wages is going to sit very well with labor in the situation 
where you go in with vour partial operation system? In other words, 
do you tliink this is gomg to produce a stable ability for your Depart- 
ment to operate partial operation ? 

Mr. BARNUM. It is the judgment of the Department of Labor that it 
is one of the viable alternatives, yes. 

Mr. AoAjrs. Do you not think tliat perhaps you should at least re- 
quire a freezing of the situation as it was at the end of the contract? 

Secretary VOLPE, I am sorry, Mr. Adams, I seem to have spilled my 
glass of water. 

Mr. ADAMS. I tliink the water is rather deep, Mr. Secretary. 
Secretary VOLPE. I think the situation we are now in is tbe result of 

what you are saving. I am hopeful that the legislation that tbis ad- 
ministration and this Congress produces will avoid those kinds of 
situations. 

Mr. ADAMS. Well, I will let the others question. But what I am 
tryijig to point out to you is that I feel theT'e are some imperfection.s in 
the law that has been bi"ought forth here. And if you have a situation 
like that which is presenfly going on, in which you have a strike 
and everybody is out and somebody puts in new work rules, thej- are 
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not going to apply to anybody and the matter is going to stay at log- 
gerheads so that both parties are left equal. But if j'ou start the 
Government moving in and establishing operation and you do not 
seize, which is something harmful to management, as well as putting 
an injunction on men to require them to work, which is harmful to 
the men, you are going to be hi a situation where you are going bo 
have the Government in effect saying the contract is over, but if 
yon want to keep your job, you have to work under the conditions 
that management says but at the old wages. And that is going to be 
a vei-y tough situation. I think that this committi'c is going to have 
to look very carefully at that type of provision. And it gets even worse 
if you terminate all contracts at the same time, so that everybody is 
left with self-liolp and as a retaliation to selective strike, you have 
management across the board putting in new work rules in every in- 
dustry, then I am not certain that your bill produces a movement 
toward settlement but may produce a movement toward springing 
apart. So your help in this matter is solicited, at least by this member. 

Mr. DiNUErx. If the gentleman will yield, is this not precisely the 
situation we find ourselves in now ? You have some strikes, you have 
some areas where the men are still working, and you have a large 
number of areas where there are at this time new work rules, new pay 
scales, changes in the employees' condition very much to their detri- 
ment? 

For example, I have been informed this morning by letter that cer- 
taiTi employees are getting no lunch hour. I have been advised by let- 
ter that men are being compelled to take pay cuts for doing the same 
work, that they are being compelled to work longer hours, that the 
overtime provisions of these agreements are being affected. 

Now, I get the distinct impression that this is being done to bring 
about a national strike. Now, how are you going to be as-suied that 
if this comes about, management is not going to be afforded, inider 
the ]irovisions to which Mr. Adams is addre.ssing himself, that the 
situation is not going to be so engineered that labor is going to be 
compelled to go beyond a selective strike to a national strike? How 
would J'OU be protected, either against the roads which are struck 
and which are engaged in partial operation, or the roads which are 
not stiiick but where the work rules are changed to guarantee that the 
situation will not be pushed past a jjoint where you are going to have 
strikes in spite of orders, slowdowns, and goodness knows what else, 
which lalx)r is fully capable of doing, and a national strike? 

.'^ecreiury VOI.PE. It certainly is not going to be easy under any cir- 
cumstances, Mr. Chairman. 

:Mr. DiNGELL. Yes. but, Mr. Secretary-, once that option is exercised, 
yoii have no other options. You get one option. 

Secretary Vorj'E. That is con-ect. 
]Vrr. DTXOEM,. If you arc aski'xr for a cho'Ve of options and whether 

or not we are in aci-cemeiit with you as to those options, you have to 
understand, we still have to give you viable options, something that 
is Efoing to work. 

Secret-ary Vor,PE. Yes. 
Mr. DiNOELi.. This committee is trving to work with you to find otit 

where the holes are and how to protect you so you do not get a bill 
that is going to kid you and kid everybody else and leave the situation 
that is at lea.st as bad as that in which we are finding ourselves now. 
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Secretarj- VOLPE. I might change the k-i-d to k-i-1-1, Mr. Chairman. 
I do not want that kind of l)iil, either. 

Mr. DiNGELL. The question here is how are you going to meet tlie 
problem to wliicli Mr. Adams is addi-essing himself? Apparentl}', the 
auniinistration has not given it much thought. Now, you are a good 
soldier and you are sitting in the well, saying, this is ours and we are 
going to stick to it no matter how bad it may look. I respect you for 
that l)ut we do not w^uit legislation that we are going to be stuck with 
for the next 20 years that is going to be bad legislation. 

Secretary VOLPE. l^ersonally I do not have a rigid position, and I 
t-ertainly would hope that my colleagues in Government and in the 
administration will take advantage ot the discussion which has taken 
plac •—a very constructive discussion, I believed—in this conunittee 
both yesterday and today. Ilopefully, we will be able to suggest ways 
and means by which these differences of opinion might be resolved. 

Mr. DiNGEiJ-. Well, I have alwaj's found you to be a very fiiie 
pei"Son to work with, very helpful and cooperative. It occurs to me 
that one thmg that had better be done is for you and your lawyers, 
when you go back down there, to not only take a look at the points 
that have be«n discussed by the committ<?e this morning but also those 
of yesterday and try to talk a little commonsense to the other members 
of the administration on the points you have in this bill riglit before 
us. I hope you will do that and maybe give us some comments. 

Secretar\' VOLPE. Yes, sir. 
Mr. DiNGELL. Mr. Heistoski ? 
Afr. ITELSTOSKI. Pursuing the hypothetical situation outlined by 

Congi-essman Adams, what happens at the end of 180 days, when 
the second option would be implemented, assiuning that that is so? 
Is tlie partial oi^eration terminated? Is the contract kept at the time 
of rlie initiation of the strike in force? 

Secretary VOI,PE. That is correct, until 180 days is over. 
Mr. HELSTOSKI. I thank you. 
Mr. DINGELL. Mr. Secretary, does it not occur to you that if you get 

down to the point where you are going to have 180 days and then put 
yourself back in the hands of Congress that you are going to literally 
be compelled to choose the last option and virtually liave, really, only 
one option, and that is the last ? 

•Secretary VOLPE. Which option to choose is a judgment that tlie 
President would have to make. 

Mr. DIXOELL. Can you give us an idea of what ai-e the criteria for 
choosmg each option i I suppose you know what factual circumstances 
would be present that would cause any President to choose anytliing 
other than the very last option. 

Seci-etary VOLPE. I would say first it would probiibly depend on 
which mode of transportation you were talking alx>ut. 

Mr. DINGELL. Let^s take rails. This is the one that is the most trou- 
ble.some, as you recognize. 

Secretary VOLPE. Well, I cannot agi-ee. Mi-. Chainnan, at all. 
It would depend, I suppose, on the report that the Secretarj' of 

Lal)or would make to the President as to the status of negotiations at 
tlie time that the President had to make his judgment. It could be 
tliat there might Ije only one point at is-sue. Unfortunately, in tiie 
present circumstances, that is not the—well, it is one point, but it is 
a rather large one. 
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Mr. DiNGELL. It is the one point on which there is practically no 
movement. 

Secretaty VOI.PE. That is correct, sir. But there could be cases where 
the wage situation was the only difference of opinion. And in that 
type of situation, if the difference between the -[X>sitions was relatively 
small, I suppose that the judgment could well be that 30 days could 
wind it up. On the other hand, there could be a very complicated situ- 
ation like work rules and in that circiunstance one would probably 
not choose that option. 

Mr. DiNGELL. Well, let's apply this bill to the real world. You can 
have all the hypotheses you want and we can postulate all manner of 
circumstances in the rail situation, and that is what is really before 
us. But there is just no wa}' of coming to a conclusion that under the 
situations, the factual situations, that face us in this industry, you 
are ever going to be coming up with any application of anything ex- 
cept the very last. 

Thirty davs is not going to help you in the impasse you are in. One- 
hundred an^ eighty days is not going to help you in the impasse in 
which you will find yourself. So really as a practical matter, tne only 
thing we are discussing here in this bill is the last option. That is the 
only thing the Pi-esident is going to exercise. He is not going to exer- 
cise the other two options in the rail situation we have before us now, 
is he? 

Secretary VOLPE. I would say certainly in the case of this work 
rule dispute, because it is so complex, there would probably be no 
otiior answer. 

Mr. DiNGELi.. So for all intents and purposes, we are right now down 
to the fact that in tlie real world in the rail induPtry and the difficulty 
we liaA'o before us, the last option is one which he simply has to exer- 
cise and he will oxercise ? 

Secretary VOLPE. I would hope that these work rules would be 
straightened out. liopefully. once and for all during this period. 

Mr. DiNfiELU You actually right now have a partial strike going on, 
do you not ? 

Secreta ry VOIJPE. Th at is correct. 
Mr. DixoELi.. And that l)eing so, we arc having a pretty good ex- 

ample of the kind of situation Mr. Adams has been referring to, a 
situation where in some railroads, they are working. And as Mr. 
Adams has pointed out, the hinguage of page 26. section 404 to the 
contrary notwithstanding, employees are working on a few roads, or 
some roads, or the majority of the roads. Some of the roads are shut 
down and the roads that they are working on are gi\ing their em- 
ployees a hard time. Tliey are imposing work rules that are very 
different and so forth. And this bill here just truthfully does not pro- 
tect them in that area, does it ? 

Secretary VOLPE. The fact is, however, Mr. Chairman, that the 
settlement would be retroactive. 

Mr. DiNGELL. Well, one must understand that that may be so. but 
this situation has been going on since Tlertoi- was n puppy. It has been 
going on almost during my entire service in the Congress. The fact 
that they would be retroactive does not really make a whole lot of 
difference to a fellow who is not getting a lunch period or is compelled 
to work excessive hours or is undergoing a pay cut. 
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The fact is, Mr. Secretary, you have two options. The Railway 
Labor Act gives 30 days plus 30 days for compelling employees to 
work. Taft-Hartley triggers an 80-day cooling-off period. In the case 
of the Railway Labor Act, the cooling-off period or putting the men 
back to work is triggered by a substantial denial of railroad service 
to any part of the country. Ain I correct ? 

Secretary-VoLPE. Yes. 
Mr. DixGELL. Now, in the case of Taft-Hartley, wliat arc the stand- 

ards that are applied ? 
Secretary VOLPE. National emergency. 
Mr. DiNOELL. So you folks propose to substitute, then, in the ad- 

ministration bill, a requirement that the Secretary find a national 
emergencj- as opposed to a finding that some portion of the country 
is being denied suostantial railroad service. Am I correct ? 

Secretary VOLPE. Except that a part of the Nation being denied 
transportation services may be a national emergency if it were of 
sufficient magnitude. 

Mr. DIXGELL. What I am really saying to you, though, is you are 
substituting a much heavier burden for the President to find—he 
must find a national emergency, and that requires much more serious 
circumstances than finding that a part of the country is being denied 
substantial railroad service, does it not? 

Secretarj' VOLPE. It is not going to be an easy decision for any Presi- 
dent to ma ice. 

Mr. DIXGELL. Well, as a matter of fact, what he has to find is that 
there is a much more grave situation under the Taft-Hartley test 
than he would have to find under the Railway Labor test—much 
greater; much greater deprivation to the public, much greater hazard 
to the national interest. Is that not so ? 

Secretary VOLPE. That is correct. 
Mr. DIXGELL. In addition to that, the only thing he is going to 

get in addition to that is another 20 days. 
Secret aiy VOLPE. Thirty ? 
Mr. DIXGELL. No; it is 80 as opposed to 60. So he is only going to 

get an additional 20 days ? 
Secretarj' VOLPE. Yes, sir. 
Mr. DIXGELL. SO this is not a viable choice, is that correct ? 
Secretarj' VOLPE. The final choice option, as I indicated earlier, 

would more than likely be the option that would be chosen. That 
would be my guess, unless it was a situation where the two parties were 
not far apart. Otherwise, it would seem to me that option No. 3, if I 
were to be asked to give an estimate of what I thought might lie the 
picture in the future, would probably he the option that would be 
selected. 

Mr. DIXGELL. I read a part of an article that talked about a Japa- 
nese strike. A fellow went into a Japanese plant and looked around and 
saw men on two assembly lines working with red arm bands. He said, 
"What are they doing?" 

"Oh," was the answer, "they are on strike." 
"What do you mean? They are working just as hard as anybody 

else does." 
"Yes, but there are some economic sanctions that are being im- 

posed here, and at the conclusion of this strike, why, there will be 
economic adjustments made." 
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The interesting thing that flowed from this wliole business, at least 
in my mind, is maybe we ought to just appoint a receiver for the rail- 
roads and let both sides work for nothing. Maybe we ought to utilize 
seizure, keep the roads moving, let the economic sanctions come- into 
play at the conclusion and then let the folks go off and negotiate 
under the kind of penalties that would fall on them in that set of 
circumstances. 

Why is that not i; viable fourth option for the President ? 
Secretary VOLPE. I applied that once myself, Mr. Chainnan. in 

Massachusetts. The State took over the Metropolitan Transit Author- 
ity for a period of about 60 days and operated it. 

Mr. DiNGKLL. It worked pretty well, I will wager, did it not? 
Secretary VOLPE. The dispute was resolved an(l the people got 

service. 
Mr. DiNGELL. Maybe this committee should gi\'e consideration to 

that. I recognize that you are not able to endorse it here publicly, but 
we do have a little bit of experience that says this is not altogether 
necessarily a bad fourth alternative for the President. 

Mr. Secretary, I would just like to give a little bit of historical illus- 
tration. If you will remember, when tlie machinists struck the airlines 
some time back, the President established an emergency board and then 
when the strike did occur, Secretary Wirtz came up here before this 
committee and testified that there was no national emergency. So re- 
turning to the kind of pattern and situation I am talking about, j-ou 
might find you would not be able to sustain the chai'ge that thei'e was 
a national emergency, let us say, in the case of an airune strike, which 
would not be presently subject to the tests of the Railway Labor Act 
as opposed to the Taft-IIartley Act. 

Secretary VOLPE. It was only one airline and generally speaking, 
we have more tlian one airline  

Mr. DiNOELL. Mr. Secretary, it was five trunklines. I fly between 
here and Detroit, and let me tell you, it may not have been a national 
emergency', but it was a big problem to me. 

Secretary VOLPK. My General Counsel tells me he has to make a cor- 
rection in something that was said. 

Mr. BARNUM. In response to Congressman Adfuns' question concern- 
ing what would be the work rules in the event of partial operation, 
I would point out that on page 7 of the proposed bill, in subsection 
(f), is the following language: 

Until the board makes its determination—tiiia is the board tliat is conducting 
the partial operation—and during any period of partial operation ordered by the 
board, no cliange except by agreement shall be made in the terms and conditions 
of employment. 

There is then a proviso that if, however, the board determines that 
the existing work rules are inconsistent with the concept of partial 
operation, then changes to that end may be made. 

Mr. ADAMS. May be ordered then ? 
Mr. BARNUM. "fhe next sentence reads if the board determines that 

the application of any existing terms and conditions of employment 
is inconsistent with the terms and conditions of partial operation, the 
board may order  

Secretary VOLPE. Not management unilaterally. 
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Mr. BARNUM (continuing). Tlie suspension or application of that 
term but only to the extent and so on. 

Mr. AoAMS. Thank you. 
Mr. BARNXTM. I apologize if I misled you before. 
Mr. DrsGEii. Are there further questions of the Secretary or the 

gentlemen with him ? 
(No response.) 
Mr. DiNGELL. Mr. Secretary, it has been a pleasure and privilege to 

have you before us. We thank you for the very helpful responses to the 
committee. I suspect there are some answers you may want to give or 
some corrections to the record you may wish to make. That pmilege 
will be given to you and the record will remain open for a time, I as- 
sume a week or so perhaps. 

Secretary VOLPE. I hope the committee will forgive me if I was not 
quite as wide awake this morning as the Secretary of Transportation 
usually likes to be. 

Mr. DiNGEJLL. I gather from my colleagues up here that you were 
more awake, more alert, and more responsive than was the Secretary 
of Labor yesterday. 

Secretary VOLFE. I do not want to comment on that except to say 
I have not had much sleep during the last 2 or 3 nights. 

I thank you. 
Mr. DiNGELL. We thank you. 
The subcommittee will stand adjourned until 10 o'clock on Tuesday 

next. 
(Whereupon, at 12:15 p.m., the subcommittee was adjourned until 

Tuesday, August 3, 1971, at 10 a.m,) 





SETTLEMENT OF LABOR-MANAGEMENT DISPUTES IN 
TRANSPORTATION 

TUESDAY, AUGUST 3,  1971 

HOUSE OF REi'RESENTATrvT-s, 
SUBOOMMITTEE OS TR/VNSPORTATIOK AND AERONAUTICS, 

CoSIMI'lTKE  ON   INTKRSTATI:  AND  FoREIGN   COMMERCE. 
Wmhmgton, D.C 

The subcommitk'e met at 10 a.m., pui'suaiit to notice, in room 2123, 
Eayburn House Office Building, Hon. John Jarman (chairman) 
presiding. 

Mr. JARMAN. The subcommittee will please be in order as we con- 
tinue liearings on legislative proposals dealing with the settlement of 
transportation labor disputes. 

Our first witness tliis morning is our colleague from the State of 
Michigan, the Honorable (^liarlos E. Chamberlain. 

Welcome, Mr. Chamberlain. Please proceed as you see fit, sir. 

STATEMENT OF HON. CHAELES E. CHAMBERLAIN, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN 

Mr. CHAMBERLAIN. Mr. Chairman and membere of the sulicom- 
mittee, I am grateful for this opportunity to come before you to 
present my views on the question of improved settlement procedures 
for national emergency labor disputes. I am pleased to join as a 
cosponsor of H.R. 9088, referred to this committee on June 14 of this 
year, which would amend the Railway Labor Act to pi-ovide more 
effective settlement procedures in rail or airline disputes threatening 
to create a national emergency. 

I .start out with the firm conviction—shared by most Membei-s of 
the Congi"e.ss, I am sure—that the dispute settlement provisions of 
the Railway Labor Act badly need revision. This 45-year-old statute, 
enacted in 1926 and only slightly amended since then, has shown itself 
to be increasingly ineffective in resolving without strike or lockout 
the numerous labor-management impasses which fall within its juris- 
diction, particularly those in the rail industr3\ Eight times during 
the last 8 years, Congre&s has had to stei> in with ad hoc legislation 
to prevent crippling rail strikes or to end nationwide rail strikes 
which had already begun. The strain on Congress has been accelerat- 
ing: four of these eight instances occurred within a 14-month period 
(luring 1970 and 1971. 

Although some persons and interests may be satisfied with this kind 
of piecemeal special legislation, most are fed up with it. They are un- 
iiappy because they believe that Congress should not be in the labor 

(279) 
66-871—71—pt. 1 19 



280 

arbitration business. They resent lieiiig faced at ever more freyuent 
intervals witJi crisis situations, creating stress for all and maknig a 
sound and reasoned judgment hard to achieve. They are frustrated 
because the ad hoc laws passed under these conditions have settled 
virtually nothing; they have onlj' bought time. For example, our latest 
Congressional effort. Public Law 92-17, enacted May 18 of this year, 
only ]X)stponed a strike or lockout in the rail signalmen's dispute until 
October 1; the law did not settle the issues. The Congressional effort 
before that, Public Law 91-."')41, approved December 10, li)TO, stopped 
a naticmwide rail walkout but did imt end negotiations between the 
caiTiei^ and the United Transj)ortation Union: that dispute still is 
sinmiering dangerously. Anotlier ominous cloud is forming on the 
horizon from the contract negotiations now going on between the rail 
carriers and six shopcraft iniions. These are the same principals whose 
inability to come to agreement in l!)(i7 led to three Congressional laws 
before that dispute was "mediated to finality." These are the same 
prmcipals whose failure to neg(rfiate their own .settlement in 1969 
i-equired two more congressional statutes before a contract was put into 
effect. 

The membere of this committee have befoie them various legislative 
proposals in the dispute settlement area. As a matter of fact, numerous 
bills on this subject have been brought before the Congress during the 
past several yeai"S. although no hearings were held on them. Last year, 
President Nixon proposed revisions in the emergency disputes proce- 
dures under the Kail way Labor Act and the Ta ft-Hart ley Act, recom- 
mendations which unforttmately received no action. This year ho has 
resubmitted his pro[)osals, which I Hud to be tlioughtf ul and innovative 
ones. However, I believe that H.K. 9088, which I am cosponsoring, is 
superior to the President's proposal and in fact is the liest alternative 
among the various suggestions Ijefore this Congress. H.R. 9088 is in 
the nature of a compromise, a middle road among these several ap- 
proaches, and for that reason I believe most likely to win the support 
of both management and labor. 

One of the strongest features of H.R. 9088, is that it preserves the 
right to strike. However, only selective strikes, subject to limitations 
defined in the bill, would lie permitted. By means of this option, 
which may be exercised after |)iesent ))rocedures of the Railway La- 
bor Act have been exhausted without settlement, the pix)posed legis- 
lation safeguards the public int<>i*est while maintaining the strike as 
a cornei-stone of free collective bai'gaining. 

Another highly desirable aspect of H.R. 9088 is that it puts an 
end to the practice of ruiuiing to the Congress to settle every emergency 
rail or airline dispute. Congress could take down its shingle as a hilnu' 
arbitrator. Under H.R. 9088, the President of the United States is 
given the option, shoidd even the economic pressure of a selective 
strike fail to end a dispute, to force a settlement by means of the "final 
offer selection" proce<lure. Since nnich already has IK^^U said and 
written alxiut final offer selection, I shall not belalx)r its virtues ex- 
cept to emphasize that it, unlike arbitration, tends to bring together 
the offei-s of the contending parties. 

Mr. Chairman and memi)ers of the committee. I in"ge you to rejwrt 
.out a bill to revise the dispute settlement pi-ocedurcs of the Railway 
Labor Act. The patience of the American people is about at an end 
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•with these seemingly unending crises and the faihire of the Congress 
to provide elective tools for resohnng them. It is time that the public 
interest be given a front seat if tlie integrity of the collective bargain- 
ing process is to be preserved and Avitli it the support and respect of 
those •who are so dependent upon the goods and sei'vices of this sector 
of oiir economy. I know that you will review most diligently and 
conscientiously the various alternatives before you, and 1 thank you 
again for this opportunity to present my views in behalf of U.K. 9088. 

Mr. JAKSIAX. Thank you, Mr. Chamberlain, for taking time out 
of your busy schedule to share your thoughts with us this morning. 

Mr. CHAMBERLAIN. Thank you, Mr. Chairman, for afl'ording me 
this opportunity. 

Mr. JARMAX. A'ext we shall hear from the gentleman from the 
State of Illinois, the Honoralile John B. Anderson. 

Welcome to the committee, Mr. Anderson. It is good to see you. 

STATEMENT OF HON. JOHN B. ANDERSON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS 

Mr. AxDERSox. Mr. Chaii-man, as a cosponsor of H.R. 9088 which 
was introduced on June 14 by my good friciul a)id colleague from 
Michigan, ]\Ir. Harvey, I am pleased to present this statement in 
support of this most important and urgent legislation. The current 
rail crisis which has affected some 120,000 workers and immobilized 
about 20 jiercent of the Nation's freiglit traffic is couched in tiie larger 
context of negotiations wliich have dragged on for more than a year 
now, and which dramatically demonstrate the need for more effective 
enieigency strike legislation. 

The emergency provisions of tiie Railway Labor Act have been in- 
voked 87 times since its enactment in 1926, or on tiie average of four 
times yearly. And work stoppages at the end of tlie (JO-day ])erio<l pro- 
vided for in the act liave occurred at a rate of more than one a year 
since 1947. and on eight occasions the Congress has had to enact legis- 
lation to end a strike. It is obvious from these statistics tliat existing 
emergency provisions are not only inadequate, but tend to discourage 
genuine bargainijig since the disputants have come to regard the Emer- 
gency Board's recommendations as a basis for furtlier bargaining 
rather than as a last resort. As President Nixon put it in Ids emergency 
strike message of March 2,1970: 

Expecting that they miRlit liavp to split the (liffprcnee toraorrow, both iiartios 
find it to their advantage to widen that difference today. Thn.s tlie gap between 
them broadens; the bargaining process deteriorates; government interventinn 
increases; and work stopjiages eontiiiue. 

The Har\ey bill, of which I am a cosponsor. would reverse the cur- 
rent bargainuig disincentive which is built into current law. by j^ro- 
vidiug the President witli additional flexibility in the form of new 
options and combinations thei-eof. 

Under current law. as you know, the President can delay a strike or 
lockout for fiO days by appointing an Emergency Board to studv the 
positions of bothparties and recommend a settlement. If tlie 60-day 
period ends without a settlement, the President has ho recourse other 
than to let the strike <x'cur or to i-equcst .special legislation from tlie 
Congress. 
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Under the Harvey bill, tlie President would be ^ven additional 
autliority to permit a selective strike, invoke an additional ;5(i-da.v 
"cooling ort" period, or resort to the "final offer selection" method. 
ITnder tlie Harvey bill, the President could use any of these options 
or any combination of these options. I consider this degree of flexibil- 
ity one of the greatest strengths of the Harvey bill because it does intro- 
duce the element of uncertainty likely to induce an early settlement in 
thebarjraining. 

Mr. Chairman. I do not intend to discuss this bill in greater detail 
b?cause I know Congre.ssnian Harvey has thoroughly co\ered the pi-o- 
visions of his bill in his own testimony before you last Tuesday. Let 
me simply say in conclusion that I consider the Har\'ey bill a work- 
able compromise which all parties should IK? able to accept. But most 
imi)ortantly. it is designed with the national intei-e.st in mind, and the 
current rail crisis certainly brings home the urgent need to protect 
that intei-est through this kind of legislation. 

Mr. jAKifAN. Thank you for your thoughtful statement, Mr. An- 
dei-son. 

Mr. AxDKRSox. Thank you, Mr. Cliairman, for the opportunity to 
express my views on this impoi-tant legislation. 

Mr. JARMAX. Our next witness this morning is Mr. Paul R. Chagnon, 
the Deputy Director of Inland Traffic for the Department of Defense. 

Good morning, sir, good to have you with us. 

STATEMENT OF PAUL E. CHAGNON, DEPUTY DIRECTOE OF INLAND 
TRAFFIC, MILITARY TRAFFIC MANAGEMENT AND TERMINAL 
SERVICE, DEPAETMENT OF DEFENSE: ACCOMPANIED BY JOSEPH 
1. COSIMANO, STEIKE COOEDINATOE 

]Mr. CHAGNOX. Thank you, sir. I would like to introduce Mr. Joseph 
J. Cosimano who serves as our strike coordinator for the Afilifjvrv 
TratSc Management and Terminal Service. 

Mr. JARJIAX. YOU may proceed. 
Mr. CHAGNOX. Thank you, sir. 
My name is Paul R. Chagnon. I am Deputy Director of Inland 

Traffic for the Military Traffic Management and Terminal Service 
(MTMTS). MT.MTS is a single manager agency operating under the 
Sexretai-y of the Army perfonning conunercial traffic management 
functions foi" all elements of the Department of Defense. The func- 
tions of logistics and ti'affic management are essentially divided among 
the shippers, the Armv, Navy, Air Force, and Marine Corps, who 
decide what (or who) is to bo transported, where the transport is to 
1)6 furnished to. and when it must arrive. MTMTS provides the ti-af- 
fie management advice as to how the commereial transportation serv- 
ice is procured and used. Our scope of responsibility is limited to the 
continental United States, except for household goods which is a 
worldwide responsibility. 

My pei-sonal qualifications lay in the area of domestic freight traf- 
fic management: howe\'er, I have developed data in the fields of pas- 
senger traffic and export and ocean terminal operations for the com- 
mittee's use. Accordmgly, I will attempt to answer or develop the an- 
swers for whatever questions the committee mav have in these areas. 

Since 1967, we have experienced eight rail strikes, one major motor 
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carrier strike, 11 airline strikes, five longshoreman strikes, and fotir 
ocean strikes that have reiinirecl action on our part to insure a mini- 
mal impact on IX)D traffic. It is i-ecognized that these are not com- 
plete tifrnres as some local work stoppages n(n"er come to our atten- 
tion. Those that did come to our attention did not create a substantial 
impact. This was due to diversions to other means of trans])oit, cooper- 
ation of lalK)r and management to handle defense traffic, aud normally 
only brief woik stoppages. The length of the strike is, however, the 
most critical faittor. 

Tlie ability of alternate modes to satisfy emergency requirements is 
limited. An example of motor carriei's" ability to supplant rail carriage 
of ammunition demonstrates this. The capacity of a truck is normally 
Hmited to 4(>,(»<K) pounds of ammunition. Up to 120,000 ])ounds can be 
loaded in a rail car. This means wc would need as many as three times 
the numberof trucks as rail cars. Between l.'SO and 200 rail carloads are 
necessary for a shipload of ammunition. Therefore, some 450 to 600 
tnicks would lie required for a ship. This creates an extreme demand 
for trucks which even if obtainable would severely clog up the am- 
munition jjlants and ammunition ocean tenninals which are most 
elliciently of)erated with rail service. 

On the other hand, rail service cannot satisfy' some needs we have for 
tnicks. This is best demonstrated in the sujinly of jierishable foods to 
tlio consuming posts, camps and stations. Motor carriers provide a 
scheduled, door-to-door delivery of mixed frozen and chilled perish- 
ables which is designed to satisfy the individual consumption require- 
ments and refrigerated storage capabilitj- of the post involved. Rail- 
roads are not normally able to provide this "retail" type scr^-ice lie- 
cause of facilities problems. While ultimate delivery fiom rail facility 
to user probably could be arranged it is inefficient and more exjiensive. 

The question of internal DOD movement capability naturallv rises 
in this connection. We have in existence a military owned \ehicle plan 
which provides for the use of vehicles assigned to units throughout the 
I'nited States. We believe that only the barest essential cargo could be 
accommodated by these vehicles and that at the sacrifice of other essen- 
tial activities. Our estimate that was included in the report required of 
the DOD in Public Law 92-17 was that possibly 10 percent of defense 
rail traffic could lie moved undei- the military owned vehicle jilan if all 
other training operations were curtailed. 

The second mitigating factor in easing the impact of strikes on DOD 
is labor-management coo[)eration. Our experience has been that when- 
ever it was possible both labor and management have attempted to 
exempt military traffic from strikes. This has been most successful 
where our traffic could be isolated as in longshoremen strikes where 
8j>ocial piers could be set aside or in ocean strikes where full shijiloads 
could be marshaled. In these cases labor and management have acreed 
to conduct special operations in order to continue the flow of military 
supplies. 

Motor carrier service has been continued during strikes in special 
cases where clearance procedures have lieen established through local 
organizations. These procedures have been hampered by rejiorts of 
violence and consequent reluctance of drivers to operate even though 
cleared by union officials. 

During strikes railroads normally attempt to handle defense traffic 
utilizing supervisory personnel. However, due to the scarcity of oper- 
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ationally qualified supervisors, operations are possible only for a short 
period. Here too, unions have agreed to handle defense traffic in limited 
fashion where it could be isolated, such as switching into ammunition 
terminals. 

During a recent airline strike, DOD found itself with more than 
normal charter service as labor and management agreed to continue 
charter operations for the military. Military aircraft have a one-time 
lift capability of over 100,000 passengers within CONTJS if com- 
mitted solely to passenger movements. This is considerably more than 
the daily average of 7,000 military passengers traveling via commercial 
uir. The use of all or part of this military lift, when commercial air 
operations have stopped, is contingent on other military priorities. 

The third limiting factor of impact is duration of the strike. The 
following is an expert from the DOD report pursuant to Public Law 
92-17 concerning the May 17 rail strike: 

While a short duration strike of one week or less would impact the Defense 
Department very little, a prolonged strike beyond seven to ten days would begin 
to seriously affect the Department as the strike duration increased. Primary im- 
l)act would be evidenced by a shutting down of TNT production plants. This im- 
pact would be compounded with the shortages of aviation fuel, coal and fuel oil 
as a rail strike approached 30 to 45 days. Major projects and/or programs sus- 
ceptible to disruption, delay and/or increased cost in a prolonged strike would 
Include weapon and vehicle production and deployment: naval fleet support, 
defense housing, training, eoologlcal undertakings and construction within the 
United States and overseas. 

The final area of impact which I believe will interest the committee 
is the interruption in movement of sensitive materials. When mate- 
rials such as firearms and aimnunition of certain types are cauglit in 
transit by a strike they are higlJy vulnerable to theft. As the commit- 
tee is aware such losses have been the subject of interest at all levels 
of (lovornment and are viewed with great concern. We devote consid- 
erable effort to arrange following reports of such movements when a 
strike is forthcoming. If such shipments are frustrated, action is taken 
to proA'ide protection eitlicr through local law enforcement l:)odies or 
through military guards. Thus fa4-. we know of no losses of this mate- 
rial due to strikes. However, the possibility of loss is at its highest level 
•when shipments are frustrated at points with unpredictable protective 
capability. 

The Department of Defense favors the "Emergency Public Inter- 
est Protection Act" which was proposed to the Congress by the Presi- 
dent and introduced as H.E. 3500 because it treats disputes which arise 
throughout the entire transportation industry, not just railroad trans- 
portation. This bill, in our opinion, provides the necessary frame- 
work for dealing with national emergency disputes for the entire 
transportation industry, which includes railroads, airlines, longshore- 
men, and trucks. IT.R. 3596 is therefore the most responsive to the re- 
quirements of tlie Department of Defense. 

I will attempt to answer questions in these areas the committee de- 
sires furtlior information on. Also available for the committee's use is 
the MTMTS progress report for the third quarter fiscal year 1971, 
which contains comprehensive data on defense traffic. 

Mr. JAIIMAX. Thank you, Mr. Chagnon, for adding to the record 
of the subcommittee on tfiis subject. 

Are there questions by the subcommittee? 
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Mr. METC.UJT. Thank you \erv much, Mr. Chairman. I just have 
one question. I apologize for being late. 

But, Mr. Chagnon, did you indicate what losses and what has been 
the result of the recent strikes as it affects the military transport of 
goods? 

Mr. CHAGNOX. Losses ? 
Mr. MKTCALFK. Yes. 
Mr. CHAGXOX. No. sir; we have no reports of any losses as a re- 

sult. We did have several frustrated shipments; however, no reports 
of any lost shipments. 

Mr. Mr-TrALFE. May I digress and ask the indulgence of the com- 
mittee and also you to go a little afield and ask a question not related 
at all to the strikes but to the security precautions that have been taken. 

-\s you know, the crime rate has been up, there are more weapons 
in wrongful hands and many of the weapons have come as the result 
of someone gaining knowledge that certain carloads contained 
weapons. 

How widespread is this and what pi-ccautionary measures are taken 
to avert this theft of arms ( 

Mr. CHAGNON. I can't give you exact figures on how widespread the 
arms losses arc. I can give you some idea of the procedures we go 
tlu-ougli to prevent the loss of the material. I will attempt to furnish 
you the information later on as to how widespread it is. 

Mr. METCALKE. I would apj^reciate it very much. 
(The following information was received for the record:) 

I.N-TRANSIT INCIBENTS CONCEENBD WITH THE THEFT OP ABMS, AMJruNrrioNS 
AND EXPLOSIVES 

Janimry 8, 1971—Minneapolis, Minnesota—Tliere were 233 rounds of .38 
calilier ammunilion missing from a siiipment tliat was sliipped via Railway 
Express Agency from Letterkenny Army Depot, Cliambersburg, Pennsylvania to 
the !)34tli Tactical Air Force Group, Mlnnesota-St. Paul International Airport, 
Minnesota. 

January 18, 1971—One .43 caliber submiichine gun was lost while in tlie cus- 
tody of Railway Kxpress Agency. I-oss occurred between Atlanta, Georgia and 
Chicago. Illinois. 

January 18, 1971—Charleston, South Carolina—Three .45 caliber pistols, one 
.4."> caliber machine gun and three pyrotechnic pistols were lost while in the cus- 
tody of Railway Express Agency. Shipi>ed from Naval Ammunition Depot, Crane, 
Indiana, to Naval Supply Center, Cliarleston, South Carolina. 

January 28, 1971—East St. Louis Railroad Yards—74 grenade housing assem- 
blies from a box car containing 1.50,000. Shipped from Gulf and Western. Amron 
Division, Waukesha, Wisconsin, to Lone Star Army Ammunition Plant. Tex- 
arkana. Texas. Railroad car located in Madison, Illinois. 

February 4. 1971—Portsmouth, New Hampshire—500 rounds of .22 caliber 
ammunition were stolen from dockside while awaiting transportation. 

February 4, 1971—Boston, Ma.ssachusetts—There were 500 rounds of .22 cali- 
ber long rifle ammunition jdlfered while awaiting transportation. 

February 10, 1971—Marine Corps Base, Quautico, Virginia—Three .45 caliber 
pistols were missing from shipment received from Marine Corps Supply Center, 
Barstow. California. 

February 11, 1971—Tooele Army Depot. Utah received a shipment of JI-14 
rifles from the Military Ocean Terminal, Oakland. California, via IML Freight, 
Inc. One box was short 10 weapons according to the marking on the outside of 
the box. List of contents was not available and the box lids were loose. 

February 17, 1971—Homestead Air Force Base, Florida—100 rounds of 20 mm. 
ammunition was lost in transit between Lake City, Missouri and Homestead Air 
Force Base, Florida. 
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February 21. 1971—Wasliington, B.C.—Four .22 caliber rifles, scopes and 
tripods were lost In shipment from Piiiladelphia, Pennsylvania to Roanoke. 
Virginia. Material was not transferred from Allegheny Airlines, to Piedmont 
Airlines at Washington, D.C. 

Februai-y 22. 1971—Buzzards Bay, Massachusetts—20,000 rounds of .22 calilier 
ammunition shipped from Naval Ammunition Depot, Earle, New Jerse.v via thp 
Jerse.v Seaboard Line was not received by the Massachusetts Marine Academy, 
Massachusetts. 

February 28, 1971—Rock Island Arsenal, Illinois—An unserviceable .45 caliber 
pistol was stolen from a Tri-St^ite Motor Transit Couipiuiy vehicle after leaving 
Albany, New York. 

-March 2. 1971—Rock Island Arsienal. Illinois—Between February 26 and 
March 2. IWl. Railway Express Agency inventoried a shipment of 126 Iwxes of 
unserviceable, unrepairable weapons and parts received from Anniston Arm.v 
Deiwt, Alabama on November 9, 1970. Shipment v/na short one M-liO machinegim 
anti a .50 caliber miK'liinegiui. 

March 5, 1971—Waynesboro, Mississippi—Eiglit parachute flares, valued at 
$(51.15JS, were removed from a Tri-State Motor Transit Company truck while in 
transit. 

March 5, 1971—Wilmington, North Carolina—2,000 rounds of .45 caliber am- 
munition marked for Bandar, Shahpur. Iran, was lost while in the custody of 
Railway Expres.s Agency between Washington, D.C. and Wilmington, North 
Carolina. 

JIarch 8. 1971^Newark, New .Jersey—A .45 caliber unserviceable pitol was 
stolen while in custody of the Trl-State Motor Transit Company. 

March 9-11, 1971—Rock Island Arsenal. Illinois—US Marine Coi-ps Supply 
Center. Albany. Georgia shipped to Rock I.sland Arsenal, Illinois, weapons and 
weaixm parts that were un.serviceable and non-repairable, on Febniary 20. 1971. 
Inventory made March 9-11, 1971 revealed one .45 caliber pistol without grips 
missing. 

March 12. 1971—Sene<'a Army Dei>ot., New York—One roll of exiJlosives was 
removed from a box containing three rolls of M-180 demolition explosives while 
in transit l)etwe«Mi Cannda and Seneca Amiy Depot, New York. 

March 19-22, 1971—Marion, Virginia—Three signal flares were removed from 
a sealed freight car. Contractor was resjionslble as the Norfolk and Western 
Railroad had not accepted the car. 

March 2.3. 1971—Five .50 caliber machine guns without barrels were shipped 
from Vietnam \ia the Military Ocean Terminal, Oakland. California to Tooele 
Army Depot, Utah, in sealed vans, were mis.sing upon arrival at Tooele Army 
Depot, Utah. Shipping manifest seal numbers did not corrt>spond with van seal 
numbers when compared at tJie Military Ocean Terminal. Oakland, California. 

March .SO, 1971—Anni.ston .\rmy Dei>ot, Alabama—One .45 caliber pi.stal was 
missing from a shii)ment of .45 calil)er ]iistols received from Fort Rucker, Ala- 
bama. AUhough weapon.s were received on March 30, 1971. an inventory was not 
made luitil April 12.1971. 

March 30. and April 8. 1971—Anniston Army Depot, Alabama—37 CONKX 
containers were received from Norfolk, Virginia via R. C. Motor Lines. Inventory 
made on MirU 12. 1971 revealed that there were 441 M-14 rifles missing. Seals 
on the CONEX containers were intact nnd all boxes within the CONEX's were 
banded. 

March 31. 1971—Sacramento, California—Shipment of weapons from Vietnam 
arrived Sacramento .\rmy Depot, California short two M-16 rifles. 

March 31. 1971—Sacramento. California—Two M-14 rifles were missing from 
a sliipeiiint of rifles delivered by the Hatfield Trucking Company. 

Ariril 7. 1971—Seneca Army De])ot, New York—One roll of M-186 demolition 
charge was lost during shipment between Quebec, Canada, and Seneca Army 
Depot. New York. Car was improperly sealed. 

.\pril 7. 1071—Anniston .\rniy Depot. Alabama—Shipment of M-14 rifles re- 
ceived from Oemiershein Arm.v Depot. Germany on April 6, 1971 was short 4 
M-14 rifles when inventoried on .\prll 7,1971. 

April 7. 1971—Anniston Army Air Depot, Alabama—Four M-14 rifles that 
Tvere shipped from Gemiershein Army Depot, Germany were lo.st while in tlie 
custody of .Anniston Motor Express. Empty box for 4 M-14's found in sealed and 
padlocked van. 

Aiirll 15. 1971—Anniston .\rmy Depot. -Mabama—Two .22 caliber rifles were 
dI.scover<'d missing from shipment received from Perry, Georgia, when Inventory 
Tvas taken at Anniston Army Depot, Alabama. 
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April 16, 1971—Lexington Blue Grass Army Dei»t. Kentucky—1680 rounds 
of r».56 mm. ammunition stolen from a Rock Island Railroad car"at Winchester, 
Kentucky. 

April 21. 1971—Southport, North Carolina—There were 840 rounds of JUS 
ammunition lost between the Twin Cities Army Ammunition Plant, Minneapolis, 
Minnesota and Sunny Point Ocean Terminal, SouthiKirt, North Carolina. 

April 23, 1971—Belhvood, Illinois—3 rounds of 81 mm. mortar shells were 
stolen from Railroad car when shipped from Lexington Blue Grass Army Depot, 
Kentucky to Camp McCoy, Wiscon.-iin. 

May 4, 1971—Ozark. Alabama—One .45 caliber pi.stol was stolen when left 
unattended on an Army National Guard Tnick. 

May 4, 1971—Navy Ammunition Depot, Earle. New Jersey—12 rounds of 
Bomb Nose Fuze M-9 stolen from railroad ear #MP35382 when em route from 
L<-me Star Army Ammunition Plant, Texarkana, Texas. 

May 5. 1971—Lake City Army Ammunition Plant, Missouri—one round 20 
mm. ammunition stolen in transit. 

May 5, 1971—Fort Bragg, North Carolina—One M-16 rifle stolen In transit 
to Andrews Air Force Ba.se. Maryland. 

May 6, 1971—Letterkeiuiy Army Dejiot, Chambersburg. Pennsylvania—5,000 
rounds of caliber .22 ammunition stolen from railroad car en route to West Point, 
New York. 

May 6, 1971—Morehead City, North Carolina—One .45 caliber pistol lost when 
a seabag containing the weapon fell from a truck while being tran.siwrted from 
Camp Licjeune, North Carolina. 

May 6,1971—Fort Bragg, North Carolina—One .45 caliber pistol lost in transit 
from Andrews Air Force Base, Maryland. 

May 12. 1971—Concord, New Hampshire—One stick 2x8 Inch 40% gelatin 
•dynamite stolen en route from Tri-State Van. 

May 21. 1971—Tooele Army Depot, Utah—Four .sub-machine gims #M3A1 and 
one suli-machine gun M-3 missing from Sea LaJid Van #33835. 

May 25, 1971—Portsmouth, Virginia—1,000 rounds caliber .88 ammunition 
stolen in transit from a Navy barge. 

May 27, 1971—Forbes Air Force Base. Kansas—Two M-60 Machine Guns lost 
by Railway Express Agency when shipped to Eglin Air Force Base, Florida. 

Mr. CHAGNON. Each time a shipment of what we call sensitive mate- 
rial, which is firearms and ammunition for those firearms, and those 
things readily usable for illicit i:)urposes are shipped, we provide a 
tracing service so that each day we get reports as to the progress of 
where that shipment is. If anything hap{>ens to fnistrate that ship- 
ment we take immediate action to have either the local enforcement 
authority protect it or have military guards sent to the site and jjuard 
the shipment until it can be sent on its way again. 

Mr. JIETCALFE. Have you intensified this protection recently ? 
Mr. CHAONON. Yes, sir, we have. These procedures are relatively re- 

cent. 
Mr. METCAI-FE. Thank you very much, Mr. Cliairman, for your in- 

dulgence. 
Mr. JARSIAN. Mr. Harvey. 
Mr. HARVEY. Mr. Chagnon, if I recall correctly, the Secretary of 

Lal)or recently said that overall, the country's rail shipments were 
affectetl approximately 50 percent during the recent selective strikes 
imposed by the UTU". Could vou tell the committee aipproximately 
what effet-'t was had upon military shipments? Would it be a cor- 
responding amount or less or more ? 

Mr. CHAGNON. I think it was somewhat less, sir. However, we do have 
some information as bo the impact on the Department of Defense. 

The 10 railiH>ads that were actually struck affected 14 Army major 
installations, 13 Navy, 21 Air Force,'seven Marine Corps, and one de- 
fense supply activity. This represented all of the service to southern 
California, Arizona, and New Mexico. We were able, however, to les- 
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sen the impact of tlic stoppage tlirough tlie use of alternate modes. We 
have some representative examples of just what happened to our ship- 
ments. For example, 1,044,000 pounds of class A explosives that were to 
be shipped from Anniston Army Depot on the Southern Railix)ad to 
the ilihtary Ocean Terminal at Sunny Point, X.C, were diverted to 
motor carrier. This would be at an increased cost. However, the ship- 
ments were made and arrived there in time. 

We had some carloads of small arms which relates back to Mr. Met- 
calfe's question, frustrated at Fort Worth, Tex., being turned over 
from the Missouri Pacific Railroad, w-hich was not struck, to the 
Southern Pacific Railroad, which was struck, and we had to arrange 
for guarding of that shipment. 

We had seven carloads of ammonium nitrate that were finistrated 
on the Union Pacific Railroad. We had to free these through the use 
of supen-isory personnel of the T'nion Pacific Railroad. These were 
shipments into the Government-owned, contractor-operated plant at 
Cornhusker Army ammunition plant in Xcbraska. Had the contrac- 
tor complied with the ins-tructions given by his contracting adminis- 
tration in time these would also have been diverted to the Burlington 
Northern Railroad prior to being fnistrated on the Union Pacific 
Railroad. 

Mr. HARVEY. I take it that is not a total list ? 
Mr. CHAGNOX. XO, that is not a total list. We can work up a total 

list and supply it to you if you would like. 
Mr. HARVEY. I would appreciate it. 
Mr. Chairman, T would ask unanimous consent that the witness have 

an opportunity to submit that total list of the militan' shipments 
that were delayed or were frustrated in one way or anotlier and sub- 
mit it for the benefit of the committee. 

Mr. CHAGXON. I will be happy to do that. 
(The following information was received for the record:) 

MiLiTABY SHIPMENTS DELAYED OB FRUSTRATED BT THE JULT 16 TO AUGUST 3, 
1971  RAIL  STRIKE 

Commodity description : number e/ 
Aircraft or part.s: carloads 

C-5 Radomes      2 
C-131 structural parts i       2 
Simulators      2 

Ammunition explosives and components: 
Ammunition components      2 
Ammunition, 40 mm     16 
Bomb fins      1 
Bombs, 500 lb      6 
Explosives    19 
Propellants      1 

Bulk commodities: 
Alum       1 
Ammonia         2 
Anhydrous ammonia      8 
Blasting grit      3 
Caustic soda    2 
Deslccant      8 
Lime       2 
Molten sulphur      3 
Oleum      15 
Soda ash      4 
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Containers and packing mntfrial: 
Boxes, empty  ft 
Containers, ammunition  1 
Containers, shipping  1 
Containers,  misc  2 
Cylinders, empty ga.-:-  1 
Lumber  1 
Packing material  2 
Tanks, dropable fuel  1 

Engines, machinery or part.s : 
Compressors   2 
Engines  3% 
Generators  3 
Machinery   2 

Fuel: 
Aviation  fuel  4 
Radioactive material  1 

Material handling equipment: 
Cranes  1 
Drag buckets  1 
Forklifts  1 
K-loaders  1 

Miscellaneous: 
Anchors    1 
Bats  4 
Brass, expended  1 
Brass, scrap  2 
Cargo, general  5 
Metal, scrap  3 
Missile, system  3 
Paper forms  4 
PUe driver retainers  2 
Pipe  2 
Plastic foam  S 
Tubing    1 
Weapons     1 

Subsistence: 
Cake mix  1 
Canned goods  14 
Dried  milk  11 
Flour  1 
Perishables   10 
Miscellaneous  li> 

Vehicles or parts: 
Armored personnel carriers  15 
Army tractor tanks  12 
Gama goats  8 
Road sweeper  1 
Semi-trailers  7 
Tires  10 
Tractor treads   2 
Trailers     1 
Trucks     2 
Wheels   1 

Total 28414 
Mr. HARVEY. Let me ask one other question of the witness. 
Selective strikes are just -what they say they are, they are some- 

thing less than a national strike. 
Can you give us, in your judgment, any degree of tolerance of selc- 

tive strikes as far as the military is concerned ? In other words, is it 
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possible for yon to say that the military tolerate 10 percent of the load- 
carrying capacity shutdown or "20 percent of tlie load-carrying ca- 
pacity shutdown? In other words, wliere, in your judgment, would 
the breaking point he.. I mean the point where the Congress or '.he 
Government wo\dd have to step in and end the strikes as far as the 
military is concerned i 

Mr. CuAGNON. It is difficult to state it in terms of percentage. There 
ai-e some railroads tliat are very important to the Department of De- 
fense. For example, the Seaboard Coast Line is tlie only railroad that 
serves the Military Ocean Terminal at Sunny Point, >f.C. This is the 
niajor export ti-ans-loading point for ammunition. If this one rail- 
road were to cease oj^eration it would have an impact on us, 

Mr. HARVEY. IS tliat the same railroad that has been on strike all 
these yeiirs ? 

Mr. CHAGNON. XO. that is the Florida East Coast Railroad. 
Mr. HARVET. You said the one you were talking about is which one! 
Mr. CHAGXOX. The Seaboard Coast Line. 
So the railroads aren't relati\ely equal in their importance to us. 
Railroads such as the Western Pacific which also sei-vices the am- 

munition tenninal in (^oncord, Calif., would be important to ua How- 
ever, that terminal is also served by another railroad. So if one of tJiem 
went out we could rely on the othei". 

Mr. HARVEY. I talce it what you are saying is there, is no ^.neral 
rule that you can give the committee as far as the military is con- 
cerned : is that connect ? 

^Ir. CHAGXON. Yes, sir; that is correct. 
Mr. HARVEY. In other words, it would depend on the individual rail 

line itself in your judgment as to whether or not it created an emer- 
gency as far as the Defense Department was concerned? 

Mr. CKAGNOX. Yes, sir; that is exactly so. 
Mr. HARVEY. If it were a particular line that, in your judgment, 

did create an emergency for tlie Defense Department in its shipment 
of military supplies, let me ask you how feasible would it be for the 
luiion and the management of tHat company to attempt a partial op- 
eration and carry out a shipment of military supplies? 

Mr. CHAGNON. On the lines of a single railroad, assuming that their 
connections were still available to them, it would be, in my opinion, 
feasible to do. If we were able to marshal our cargo in batteries or 
groups, that would make it possible for the railroad to handle them. 

Mr. HARVEY. In this last strike did ymt make any such request of 
the railroads or of the unions? 

Mr. CHAGXOX. NO. 
Mr. HARVEY. Have you ever made such a request of the railroads or 

imions in past strikes ? 
^Ir. CHAGXf)X. We have asked management to use supervisor}' per- 

sonnel to deli\er our cargo at least to the terminus of their lines so that 
it could be picked up, either delivered or picked up by unstruck lines. 

Mr. HARVEY. Thank you very much. 
Mr. JARMAN. Mr. Kuykendall. 
Mr. KtrTKENDALi,. It is good to have you with us, sir. 
Mr. CiiAoxoN. Thank you. 
Mr. KUYKENDALL. I am going to go to the other end and start work- 

ing back the other way from Mr. Harvey's line of questioning. 
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Could you givp us an pstiinatc, usuig all other inodos of trucks and 
Tvatcr ajid possibly even air, utilizing thcni to the fullest extent, of a 
total cmss section million-ton shipment over a period of a couple of 
weeks, let's say, what percent of that could you manage to ship with 
a total national rail shutdown ? 

Mr. CuAGN'ON. Tliis would be nationwide ? 
ilr. KuYKENDALL. A nationwide rail strike. I am going to the far 

extretne and let's try to work backward from there. 
I am intei-ested in the line of questioning of Mr. Harvey. I know 

there is no waj- you can give us a figure in the middle there so let's go 
to tlic other extreme and see if we can get some te^imony that will help 
the conmiittee. 

Mr. CuAGNON. About 34 percent of our cargo goes by i-ail. About 27 
percent goes by motor carrier. 

Mr. KLTKENDALL. We are talking about the continental United 
States? 

Mr. CHAOXOX. Yes, only domestic transportation. 
Mr. KrTKEN'DAix. So you liave 61 percent there. "What does tlie 

other 39 percent go bv ? 
Mr. CHAGXON. Nine percent goes by water carrier, barges and so 

forth, and about 2 i>ercent by air. 
Mr. KtTTKKNDAi.L. All right. 
Mr. C'HAGNUX. And the remainder by mixed methods such as pipe- 

line or freight forwardei-s or expi-ess. 
Mr. KriTCENDAi.L. Wait a minute. Freight forwarders and express. 

All of that is eitlier truck or rail. So I was wondering what you were 
going to do, ship it by canielback. becau.-w you had water, land and air, 
and it came to 72 percent. 

ilr. CiiAGNON. The majority of that would be by pipeline. 
Mr. KtTKENDALL. Okay. But that is your liquids only, is that right, 

or gius ? 
Mr. CHAGXON. Yes. In considering that all of the railroads would 

be shut down, then the remaining major mode, the residual capacity 
would be mainly motor carriei"s. 

Mr. KuYKExnAix. If you will, just a moment, use your arithmetic. 
or I will try to use mine right quick. 34 is what jiercont of 72 f It is 
about half, a little less than half. So approximately one-half your 
solids  

Mr. CHAGXOX. Yes, sir. 
Mr. KuYKENDAix (continuing). Is shii)ped by rail. 
Mr. CHAGXON. Yes, sir; that is right. 
Mr. KrrKENDALL. Okay. Now. what percent of that could vou man- 

age to ship, how much of that half could you manage to ship witli a 
national rail strike? 

Mr. CHAGXOX. Our estimate has been that the residual capability 
would be ableto take probably less than 10 percent. 

Mr. KtnrKEXDAjLL. Ten percent of the total or 10 percent of the 
half? 

Mr. CHAGXOX. Ten percent of the total rail traffic. 
Mr. KirTKEXDAij^ Ten percent of the total is all you could take. 

You would lose something like 30 percent of your total solid tonnage? 
Mr. CHAGXOX. Yes, sir. 
Mr. KtrYKEXDALL. On stateside? 
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Mr. CiiAGNON. That is correct. 
Mr. KTJYKENDAIX. NOW, you spoke of the situations, for instance, 

from your Anniston plant to the east coast. Is that being a monopoly 
situation ? I don't like to use the term, but that is what it is. 

All right, now, of that tonnage that goes from Amiiston to the east 
coast, on the factor of 100. what percent of that is shipped by rail ? 

Mr. CH.^GXON. We could divert to motor carriers. 
Mr. KuYKEXDALr.. Forget that. How much motor carrier do you 

use out of Anniston to the east coast—a ball park guess? 
Mr. CHAGNOX. I would guess probably, since Anniston is a hea\T 

ordnance type shipper, the majority of it would be by railroad. 
Mr. KuYKENDAT.L. The heavier the ordnance the more rail ? 
Mr. CHAGNON. Yes. 
Mr. KtrrKEXDALi,. Xow, in your testimony you single out the bills 

H.R. 3595 and H.R. 3596 to give your support to, and you state flatly 
that you think the legislation should cover all modes. 

Now, I don't in any way expect you to either be knowledgeable of 
or get knowledgealjle of jurisdicti'onal matters in the Con<rress—I 
am sure you have all you can say grace over without worrying about 
jurisdictional matters in the Congress, so let's get down to cases here. 

I believe you singled out rails in your testimony as being the one 
mode with which partial operation was most difficult ? 

Mr. CiiAGNOX. That is correct. 
Mr. KuYKENDALL. Simply because you generally have one rail car- 

rier, or possibly two, goin<r into vour area, so partial operation for 
rail would be much more difficult than single truck lines, and so forth ? 

Mr. CHAGXOX. Because it is difficult to isolate our part of the traffic, 
as ojiposed to the total rail traffic, whereas with a truck it is feasible, 
it is feasible with a ship, is feasible with a dock, it is feasible  

Mr. IvTYKEXDAix. I do not know how familiar with H.R. 9088 and 
H.R. 8385, which are the various Harvey lulls—have you not in your 
testimony indicated why it was more important to have legislation 
covering rails than it was the other modes ? 

Mr. CHAGXOX. Well, I would have to agree, yes, sir. 
Mr. KuYKEXDALL. All right, now, are you familiar at all with the 

fact that in the bills H.R. 8385 and H.R. 3596 there is a provision 
there that if the administration, the Secretary, or whoever makes the 
decision, the President finally, of course, that if he guesses wrong on 
one of his methods of handling the strike, that the strike will be back 
in tlie hands of the committee again? 

"\A'ero you aware of that ? 
Mr. CHAGXOX. NO, sir; I was really—I would really yield to other 

peojile more familiar with the legislation than I. 
^Ir. KUTKEXDALI,. SO what you are primarilj- interested in is legis- 

lation, you are not interested in the number? 
Mr. CHAGXOX. No, sir. The primary interest of the Department of 

Defense is as a major shipper, a major user of transportation service, 
and we are interested in having that available to us so that we can 
perform our mission. 

Mr. KuYKEXDALi.. So you are not wed to any particular bill or par- 
ticular number; is this correct? 

Mr. CHAGXOX. NO, sir. The report from the Department of Defense 
favored that bill as  
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Mr. KtrrKEXDALL. As long ns jou get your shipments, jou really 
don't care, do you ? 

Mr. CHAOXOX. NO, sir. 
Mr. KT7TKEXDJ\LI,. Thank yon. 
Mr. JARMAX. Tliank you very much for your testimony. 
Mr. CJnAOxox. Thank you, sir. 
Mr. JARMAX. Our next witness this morning is Mr. Bagge, president 

of the National Coal Association. 

STATEMENT OF CARL E. BAGGE, PRESIDENT, NATIONAL COAL 
ASSOCIATION 

Mr. BAGGE. My name is Carl E. Bagge. I am president of the Na- 
tional Coal Association which represents most of the major commercial 
bituminous coal producei-s and coal sales companies in the Xatioji. 

I apiiear here today to urge immediate action on permanent legis- 
lation that will avoid fiirther interruptions in the lail movement of 
coal and other commodities which are of overriding importance to the 
Nation. 

We applaud the recent rail strike settlement. However, that does 
not obviate the need for some method of avoiding these recurrin^g 
problems. Now is the time to sei-ure a permanent solution, one that is 
arrived at in a calm and objective, atmosphere. 

Periodic railroad strikes such as tliose we have just witnessed in- 
terrupt coal prodiiction, put thousands of men out of work, and 
threaten our economy whicli relies lieavily ou coal for a major part of 
its energy requirements. Our electric utilities, for example, depend on 
coal for half the fuel tliey need to generate electricity. A prolonged 
strike could lead to brownouts in many areas and ultimately to black- 
outs. 

The Nation's railroads haul more coal, and derive more revenue 
from moving it, than from any other commod ity. 

Two-thirds of all the bituminous coal produced in tlie United 
States leaves the mine by railroad. In 1!)"0, class I railroads orig- 
inated 399 million of the r^Q(M> million tons of bituminous coal pro- 
duced. The carriei-s received $1.4 billion for moving coal, or 12 percent 
of their total freight revenue in 1970. 

As of July 30, raiilroads which originated more than 100 million 
tons of bituminoiis coal last year were strikebound. Hinidreds of mines 
were shut down, most of them in the Applachian area, and thousands 
of families had their s<}urce of income cut off. Approximately 25,500 
miners were idle during the recent rail strikes. 

Tlie strike of the Norfolk & Western Railway alone, the largest 
coal originating road in the country, put over 20,000 minei-s out of 
work in six States. Tliere were 224 coal mines closed down on the 
N. & W^. lines. More than 30 mines on the Southern Eailroad's lines also 
were shut down because tlie idle coal cars as well as storage facilities 
were full. 

There is no accurate waj- to determine at this time jjrecisely how 
much coal production was lost due to the rail strikes wliich l)etran 
July 16. However, we estimate this loss of coal output at 1 to 2 million 
tons. 

Railroad strikes also seriously aflFect U.S. coal exports which in 
1970 contributed more than a billion dollars to the Nation's balance of 
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trade. The value of coal exports rcpi-esented about 2.5 percent of the- 
total Xation's export, value of $42.7 billion (excluding sliipjueuts for 
defense), and nearly 40 percent of the Nation's trade sur|>lus of $2.7 
billion in 1970, 

The Norfolk & Western Railway handles approximately 50 percent 
of total U.S. bituminous coal exix)i-ts. Coal loaded at "Kdewater by 
tlie N. & W. for export overseas and at the Great Lakes for sliipment to - 
Canada originates in Appalachia. 

As of Monday of this week, there were 16 vessels at Norfolk & 
Western's Lamberts Point piers at Hampton Roads, Va., which could 
not be loaded with coal for export overseas because of railroad strikes. 
Eight additional vessels will be arriving in the next few days. 

My interest in tliis issue is not based solely upon the position of" 
the National Coal Association and the interests of the coal producing 
industry. It also reflects a personal view which evolved during my 6 
years as a regulator of the Nation's electric and gas utility industries 
while serving as a member of the Federal Power Commission. 

During my period of service on the Commission, even localized rail' 
strikes affecting a single carrier seriously disrupted critical coal move- 
ments to electric utility generating plants. Tliis required the Federal 
PoMer Commission to request Presidential intervention in rail labor 
disputes by invoking Emergency Board procedures under the pro- 
visions of the Railway Labor Act. Fortunately, in each such instance 
Presidential Emergency Board procedures had not yet been exhausted 
and their invocation for the requisite period of investigation and re- 
porting afforded sufficient time for stockpiling coal reserv'es at the 
affected utility generating plants. Had the Pi-esidential Emergency 
Board procedures of the Railway Labor Act already been exhausted, 
there would have been no remedy and the utilities' fuel supplies at the 
affected generating plants would liave Ix-en completely exhausted. Fur- 
thermore, since transmission capacity from adjacent electric utilities 
was inadequate to liandle the volume of bulk power required, the im- 
pact upon the health and welfare of the public would have been nothing 
less than disa.strous. 

This illustrates that there exists a dimension to the problem of the 
reliability of utility service which is, it seems to me, wholly ignoi-ed in 
the current national discussion of the issue. Ever since the northeast 
blackout in November 1965, tliere have been numerous proposals in- 
troduced in the Congress whicli are intended to enhance the reliability 
of the Nation's utility industi-y and to protect the public from the 
possibility of further blackouts or brownouts. My former colleagues 
and I have appeared before another subcommittee of this committee on 
numerous occasions during the past several years in a discussion of the 
reliability of utility service for the Nation. In none of these discussions, 
nor in any legislative proixwal which received the attention of the 
Congre.'-s in connection with this issue, has consideration been given 
to this vital dimension of the problem of utility reliabilty. 

I believe that the goal of achieving permanent and equitable resolu- 
tion of railroad disputes which is involved in the various proposals 
before this subconunittee could provide a major contribution to secur- 
ing more reliable utility service for the Nation. Tlie cessation of essen- 
tial utility services such as gas and electric power in a single region 
can today have as disruptive an Influence upon the Nation's economy 
and the health and welfare of the American public as a national rail 
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strike. The standard for decisively resolving these disputes must now 
therefore be something other than national chaos and total disruption 
of our national economy. 

Our society today is too complex and our economy is simply too in- 
terdependent to permit industrial disputes to cripple our economy 
and to threaten the health and welfare of the American public. The 
public interest today demands that we forge new mechanisms to deal 
with industrial disputes which reflect the reality of that complex and 
interdependent society. P^xisting transportation labor legislation 
spawned in the decades of the twenties is wholly inadequate to deal 
with these present realities which have evolved in the past 50 years 
since these mechanisms were established. 

Nothing less than the economic secnrity of the Nation and the health 
and welfare of the public is involved in this issue. I therefore both per- 
sonally and on behalf of the association wliich I represent endoi-se »ny 
legislative action which in Congress' determination, will provide for 
the swift and rational settlement of railroad disputes. 

Mr. Chairman, I have attached to my statement a stiitistical com- 
pilation which shows the coal oi-iginated in 1970 by all class I rail- 
roads. I am also attaching schedules siiowiiig the railroads which serve 
bitimiinous ooal mines along with the States in which they operate 

Thank you for the opportunitj^ to appear before you today. 
(Tlie attachments to Mr. Bagge's statement follow:) 

BITUMINOUS COAL HANOLCD BY CLASS I RAILROADS AND REVENUE RECEIVED DURING 1970 

[In net tons| 

Originated and 
terminated     Delivered to Total Totel Revenue 

Railroad on tine      connections        originated carried > received 

EASTERN DISTRICT (INCLUDES 
POC. REGION) 

Akron, Canton 4 Youngstown  208.108 $180,510 
AnnArbor  2,343,098 1,425.608 
Baltimore & Ohio      11,165,934      24,860,554      36,026,488 48,084.331 109,715,633 
Bangor * Aroostook                   25...              .-                  25 11,510 27.013 
Besaemer & Lake Erie           186,183        4,760,804        4,947,687 10,558.311 17,059,344 
Boston & Maine..     1,372,750 2,166,073 
Canadian Pacific (line* in Maine).  2,216 2,243 
Central Railroad of New Jersey              7,116                    61               7,177 3,736,601 2,530,886 
Central Vermont  127,320 195.635 
Chesapeake»Ohio      25.336,723      33,925,442       59,262,165 73,299.008 214.040,554 
Chicago & Eastern Illinois        2.127,689           434,899        2,562.588 2.968.578 5.087.255 
Chicago & Illinois Midland       2,554,368           390,441        2,944.809 4,309.967 4.269.351 
Delaware & Hudson   1.461,300 2,744,894 
Detroit & ToledoShore Line  1.751.531 1.181.828 
Detroit, Toledo 4 1 ronton                  360                  360 2.538,750 2,251.179 
Elgin, Joliet 4 Eastern                  195                  195 9,743.563 8,612,241 
Erie-Lackawanna               1,002           319,888           320.890 5,359.608 10.627.186 
Grand Trunk Western               1,267                    77               1.344 1.550,562 1,833.467 
Illinois Terminal            66,492             66,492 1,800.745 624,565 
Lehigh Valley                  112               3,268              3,380 1.932.567 2.410,077 
Long Island  .. 125.041 215,297 
MaineCentral     , 59.648 107,553 
Missouri-Illinois        1,415.256            519.719        1.934.975 2.325.418 1.546.802 
Monon           135,474            128,599          264.073 1.341.393 2,502,727 
Monongahela     .      6,755.422        6,755.422 6,756,566 4,861.370 
Norfolk 4 Western      48.658.955      30,721.486      79.380.441 90.308,628 293,524.589 
Penn Central....      29.875.757       15.893,517      45,769.274 93.263,031 222.546.656 
Pennsylvania-Reading Seashore Lines                  116                 116 1,188.660 1,428.918 
Pittsburgh 4 Lake Erie        2.217,886           888,785        3,106,671 7,327,617 9,163,697 
Reading                   443                   443 14,787,542 20,297,274 
Richmond, Fredericksliurg& Potomac...                  48                    67                  115 586,144 799,718 
Western Maryland        1,866,775        4,860,422        6.727,197 15,539,962 18,110,670 

Total eastern district    125,551,713     124,530.614    250.082.327    406.770.074      962.091.313 

66-871—71—pt. 1 20 
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BITUMINOUS COAL HANDLED BY CUSS I RAILROADS AND REVENUE RECEIVED DURING 1970-Contintied 

(In net tons) 

Railroad 

Originated and 
terminated 

on line 
Delivered to 
connections 

Total 
originated 

Total 
carried' 

Revenue 
received 

SOUTHERN DISTRICT 

284,619 
108 

128,411 
2,738,162 

4,475 
141 

367,043 
4,224,666 

69 
40 

2.766 
2,832,398 

10.112,094 
28.980, 523 

 i44' 
3,232,797 

289,094 
249 

495,454 
6.962,828 

69 
40 

2,766 
5,912,074 

25.608,375 
48.146,273 

77 
131 

._   3,675 
12,968,122 

1.770,934 
3,765.911 
2.685.968 

14,937,435 
69 

1,779,774 
96,754 

6.257.123 
26, 503,364 
50,076,293 

556.384 
119,326 

17.823,957 
28,816,431 

2. 533, 706 
Central of Georgia                4.557,941 
Cincinnati, New Orleans & Texas Pacific. 
Clinchrield                         

2. 890.377 
20, 167,398 

445 
Georgia  
Georgia Southern & Florida 

2,795,656 
118 428 

Gulf, Mobile & Ohio  3,079,676 
.     15,496,281 
.     19,165, 750 

131: 
3, 531 

9,735,325 

7.633.678 
47. 503, 742 
96. 635. 061 

1.054.514 
Savanna!) & Atlanta                      162 093 

26. 805. 551 
Southern                                50,978 415 

Total southern district..  .     50,632,071 49, 757,156 100,389,227 155.189, 723 263.837,005 

WESTERN DISTRICT 

1,253,664 
14,455,952 
2, 217, 022 
3,138,626 

742,700 

233,706 
4,278,399 

126,831 
571,663 

1,079,064 

1,487, 370 
18,734.351 

2, 343, 853 
3, 710,298 
1,821,764 

4,455,772 
21,258,071 
8,112,572 
6,164,302 
2,629,270 

361, 307 
8,698,423 

948, 581 
74,239 
11,813 

171,291 
887.543 
601,453 

1,705, 562 
4,654,042 

248 
2,778,879 

2,207 
959,122 
274,432 

262,889 
1,560, 091 
6,015,767 

186,658 

9, 303, Oil 
Burlington Northern                     . . 42. 086,472 

16,903,990 
Chicago, Milwaukee, St. Paul & Picitic... 
Chicago. Rock Island & Pacific     

10,403,930 
4,155.865 

Colorado & Southern 456,674 
Denver & Rio Grande Western  4,536,852 

626, 774 
2,802,119 

78,888 
3,802 

7,338,971 
705,662 

3,802 

13,182,468 
951,296 

Duluth Winnipeg & Pacific   . 148,411 
28.684 

Green Bay & Western             176.915 
217,065 195,398 412,463 2,119.845 

510,749 
819,428 

2,860,506 
844,174 
891,122 

1,663,602 
3,751,628 

1.943,662 
Missouri Pacific.-..  6, 038,710 

680 
St Louis-San Francisco                 680,229 

873 
125,743 

1,407 

486 
634, 707 

1,394,968 

2,047,291 
510 

303,494 
739 

191,562 
1,117 

1,001,731 

2,727,520 
1,383 

429,237 
2,146 

192, 048 
635.824 

2.396,699 

3 902 572 
St. Louis Southviestern  
Soo Line  
Southern Pacific  
Texas   &   Pacific   (includes   Kansas, 

Oklahoma & Gulf)             

18,993 
1,692,264 

965,215 

346,461 
933,269 

U nion Pacific  19, 322,835 
429,157 

33,707,002 14,651,610 48,358.612 72,774,534 136,022,135 

209, 890, 786 188,939,380 398,830,166 634, 734,331 1,361 950,453 

• Includes duplications. 
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ItULBOADB  SEBVISO BITDMINOUS  COAL MIXES  IX  THE UWITED   STATES 

Algers, Winsloic <£ Wcntern: Indiana. 
AtchiMon, Topeka if Santo Fe: 

Colorado. 
Illinois. 
New Slexico. 

Baltimore <t Ohio: 
Illinois. 
Ohio. 
Pennsylvania. 
West Virginia. 

Jie»»emcr d- Lake Erie: Pennsylvania. 
JSevier A Southern: Missouri. 
Burlington Northern: 

Illinois. 
Iowa. 
Missouri. 
Montana. 
North Dakota. 
Washington. 
Wyoming. 

Cambria <£ Indiana: Pennsylvania. 
Carbon County: Utah. 
Carolina, Clinchfleld <£ Ohio: 

Kentucky. 
Virginia. 

ChcKfipeake <t Ohio: 
Kentucky. 
Ohio. 
West Virginia. 

ChetKick <f Harmar: Pennsylvania. 
Chicago d Eastern JlHnoii: 

Illinois. 
Indiana. 

Chicago A Illinoin Midland: Illinois. 
•Chicago, Milwaukee, St. Paul d Paciflo: 

Indiana. 
Montana. 
North Dakota. 

Chicago <t Xorth Western: 
Illinois. 
Iowa. 

•Chicago, Rock Ixland d Pacific: 
Illinois. 
Iowa. 

Colorado d Southern: Colorado- 
Colorado d Wyoming: Colorado. 
Denver d Rio Grande Western: 

Colorado. 
Utah. 

Detroit, Toledo d Ironton: Ohio. 
Erie Lackawanna: Ohio. 
Gulf, Mobile d Ohio: Illinois. 
Illinois Central: 

Illinois. 
Kentucky. 

Illinois Terminal: Illinois. 
Jnterstate: Virginia. 
Kanaicha Central: West Virginia. 
Kansas City Southern: Oklahoma. 
Kentucky d Tennessee: Kentucky. 
Xake Erie, Franklin d Clarion: Pennsyl- 

vania. 

Louisville d Xashville: 
Alabama. 
Kentucky. 
Tennessee. 
Virginia. 

Marii Lee: Alabama. 
Missouri-Illinois: Illinois. 
Missouri-Kausas-Texas: 

Kansas. 
Missouri. 
Oklahoma. 

Missouri Pacific: 
Arkansas. 
Illinois. 
Missouri. 
Oklahoma. 

Monon: Indiana. 
Monongahela: West Virginia. 
Montour: I'l'unsylvania. 
Xoiiolk d Western: 

Illinois. 
Iowa. 
Kentucky. 
Missouri. 
Ohio. 
Virginia. 
West Virginia. 

Pcnn Central: 
Illinois. 
Indiana. 
Ohio. 
Pennsylvania. 
West Virginia. 

Plttuburgh d Lake Erie: Pennsylvania. 
Pittsburg d Shaicmut: Pennsylvania. 
St. Louis-San Francisco: 

Alabama. 
Arkan.sas. 
Kansas. 
Oklahoma. 

Soo Line: North Dakota. 
Southern: 

Alabama. 
Indiana. 
Kentucky. 
Tennessee. 
Virginia. 

Tennexsee: 1'ennes.see. 
Toledo. Pcoriu d Western: Illinois. 
Union Pacific: 

Colorado. 
Wyoming. 

Unity: Pennsylvania. 
Utah: Utiih. 
Western Maryland: 

Maryland. 
Pennsylvania. 
West Virginia. 

Woodward Iron Co.: Alabama. 
Younqstoirn d Southern: 

Ohio. 
Pennsylvania. 
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Railroads ierving bituminous coal mines in the United Slates 

State and railroad: CoaldUMct 
Alabama: Louisville & Nashville: Mary Lee; St. Louis-    13, 18. 

San Francisco; Southern; and Woodward Iron Co. 
Arkansas: Missouri Pacific and St. Louis-San Francisco      14. 
Colorado:  Atchi.son,  Topeka  &   Santa   Fe;   Colorado  &    16, 17^. 

Southern; Colorado & Wyoming; Denver & Rio Grande 
Western; and Union Pacific. 

Illinois: Atcbisci, Topeka & Santa Fe; Baltimore & Ohio;    10. 
Burlington Northern; Chicago & Ea-stern Illinois; Chi- 
cago &  Illinois  Midland;  Chicago &  North  Western; 
Chicago, Rock Island & Pacific; Gulf, ^lobile &. Ohio; 
Illinois   Central;   Illinois   Terminal;   Missouri   Illinois: 
Missouri Pacific; Norfolk & Western; Penn Central; and 
Toledo, Peoria & Western. 

Indiana: Algers, Win.slow & Western; Chicago & Eastern    II. 
lUinois; Chicago, Milwaukee, St. Paul & Pacific; Monon; 
Penn Central; and Southern. 

Iowa: Burlington Northern; Chicago & North Western;    12. 
Chicago, Rock Island & Pacific; and Norfolk & Western. 

Kansa-s: Missouri-Kansa.s-Texas and St. Louis-San Fran-    1.5. 
Cisco. 

Kentucky: Carolina,  Clinchfield & Ohio; Chesapeake &    8, 9., 
Ohio; Illinois Central; Kentucky & Tennessee; Louis- 
ville & Nashville; Norfolk & Western; and Southern  

Maryland: Western Maryland      1. 
Missouri:    Bevier   &   Southern;    Burlington    Northern;    15. 

Missouri-Kansas-Texas; Missouri Pacific; and Norfolk 
& Western. 

Montana (bituminous and lignite): Burlington Northern    22. 
and Chicago, Milwaukee, St. Paul & Pacific. 

New Mexico: Atchinson, Topeka & Santa Fe      17, 18. 
North Dakota (lignite): Chicago, Milwaukee, St. Paul &    21. 

Pacific; Burlington Northern; and Soo Line. 
Ohio:  Baltimore &  Oliio;  Chesapeake &  Ohio;  Detroit,    4. 

Toledo & Ironton; Erie Lack wanna; Norfolk & Western; 
Penn Central; Youngstown & Southern. 

Oklahoma: Kansas City Southern; Missouri-Kansa.s-Texas;    14, 15.. 
Missouri Pacific; and St. Loui.s-San Francisco. 

Penn.sylvania: Baltimore & Ohio; Bessemer & Lake Erie;    1, 2. 
Cambria & Indiana; Cheswick & Ilarmar; Lake Erie, 
Franklin & Clarion; Montour; Penn Central; Pittsburgh 
& Lake Erie; Pittsburgh & Shawmut; Unity; Western 
Marj-land; and Youngstown & Southern. 

Tennessee:     Louisville    &    Na.«hville;    Southern;    and    8, 13. 
Tennessee. 

Utah: Carbon County; Denver & Rio Grande Western;    20. 
and Utah. 

Virginia: Carolina, Clinchfield & Ohio; Interstate; Louis-    7, 8. 
ville & NashviUi;; Norfolk & Western; and Southern. 

Washington: Burlington Northern     23. 
West Virginia:  Baltimore & Ohio; Chesapeake & Ohio;    1, 3, 6, 7, 8. 

Kanawah Central; Monongahcla; Norfolk & Western; 
Penn Central; and Western Maryland. 

Wyoming: Burlington Northern and Union Pacific     19. 

Mr. JARMAN. Mr. Ba^ge. are you recommending^—is your associa- 
tion recommending any particular legislative approach in this matter? 

As you know, there are several bills that have been introduced with 
varying approaches to the problem. 

Mr. BAOGE. Mr. Chairman, our association simply endorses the prin- 
ciple underlying many of these various bills which would provide 
mechanisms beyond the existing procedures of the Railwav Labor Act 
•which provide only for a Presiaential Emergency IBoard. 
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TVe believe that a new meohnnism is required to treat witli and deal 
with these lal>or disputes in a manner compatible with what we say 
today is too interdependent and too complex a society to tolerate a 
ce,'«ation of railroad service for the Nation. 

We say this is true not only in tenns of a national strike but also a 
strike a^faiiist a single c^irrier, l)ecause of the disruptive influence it 
could have on coal production (Uid ultimately uix>n industry' generally. 

Mr. JARMAN. Mr. Adams. 
ilr. ADAMS. Thank vou. 
Mr. Bagge, you indicate that a single carrier being struck can have 

this disastrous effect. Is it your ix>sition that there is no alternative 
rail service into the coal-producing indiistrj* jwrtion of the country by 
which coal ciui be moved ? 

Mr. BACMJE. Tlie fact is the mmes were down in this last strike. Con- 
gressman. There is no effective alternative means because most of the 
coal production of the Nation is geared to transjx>rtation by railroad. 

Mr. ADAMS. I am aware of that. But are you saying to me there is no 
c<Hni>etitive situation in the rail industry, that you ha^e in effect a 
monojioly, so if one line goes down, that effectively shuts off coal move- 
ment from a substantial i)ortion of the country i 

Mr. BAGGE. That is correct. 
Mr. ADAMS. Well, then if we have a monopoly type of situation, 

which is what you indicate there, following on tlie chainnan's question, 
it has been suggested in the administration bill that we have a partial 
operation of certain lines in order to prevent a national emergency. 

Would you feel that a partial operation of certain coal carrying 
lines would be required in order to keep the country from having a 
national emergency ? 

ilr. BAGGE. At a minimum I think this would be required, in terms 
of the coal industry. 

ilr. ADAMS. Now, I discussed this with the Secretarj' of Transporta- 
tion and pointed out if the selective strikes should happen to spread, 
you would be in a situation where the Government would be in effect 
operating a portion of the Nation's rail ciipacity, and he indicated 
that probably would be true. 

What do you tliink about the i)roposal that if we are going to do 
that we might as well seize it. if we are going to prevent the men from 
being paid or from striking, that we should prevent there being cor- 
porate profits or the payment of corporate salaries during that period 
of partial oiieration, and in effect have the (rovernment run it? 

Mr. BAGGE. Well, as I understand the administration's proposal, 
this is one of the options available to the President—this is one of 
the three options. 

Mr. ADAMS. We have had lengthy discussion with the witnesses that 
have come up and I think Mr. Harvey has made the point—I won't 
prejudge his questioning—but that the President's three options seem 
to come down really to one option—he has to select one and he has 
either offer in selection, which is in effect solving the matter for them, 
or partial operation, being distinct alternatives, not in seriatim, and 
the third one is a SO-day additional cooling-off period. 

What I am really asking yo\i in terms of j our business, do we need 
differing or more alternatives in order to pre\ent the disastrous effect 
that vou outline in your statement? 
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Mr. BAGOE. It would seem to me, without professing to be totally 
familiar with all of the nuances involved in all of the bills, that the 
more options that were available to the President to deal with the 
situation as he found it, it seems to me this would provide the most 
desirable course. 

Mr. ADASIS. YOU indicated that the Emerpency Board procedures 
lias enabled you in the past to stockpile at utilities in order to prevent 
a blackout. So, I gather that you feel that within the statute there 
should be some warning before either a strike, or the exhaustion of pro- 
cedures. In other words, an Emergenc}- Board procedure so that you 
could stockpile? 

Mr. BAGGE. Well, I hadn't given much thought to that specific 
aspect of it, Congressman. The fact is, that we were fortunate—that is, 
in my reference to the Federal Power Commission—we were for- 
tunate in the situations which we had before us, because the Presiden- 
tial Emergency Board provisions had not been exhausted. But had 
they been exhausted, we would have been totally helpless in seeking 
any kind of relief because the statute does not now provide for any 
relief following the exhaustion of the Presidential Emergency Board 
procedures. 

So that what I am really petitioning the Congress for, in behalf 
of the Nation's coal producers, is to add such procedures and devices 
beyond the Presidential Emergency Board, which would foreclose 
the possibility of a complete shutdown. 

Mr. ADAMS. Well, wliat I am asking you is: If we wipe out the 
statute and replace it with something else, wliich may well happen, 
do you feel there should be some type of either Emergency Board pro- 
cedure or other procedure that would give you a period of time to 
protect youself against possible blackouts? 

^rr. BAGGE. I think that would be quite helpfid. 
Mr. ADAMS. All right. I want to have it very clear, again, you feel 

that even with the selective strike, that in the coal-carrying capacity of 
the Nation, there are not alternative modes so that a strike on a single 
carrier can produce what you describe as disastrous effects? 

Mr. BAGGE. And it did so. Congressman, only in the past few weeks. 
ilr. ADAMS. Thank you, Mr. Chairman. 
"SW. JARMAN. Mr. Harvey. 
Mr. HARVEY. We welcome you, Mr. Bagge. 
I had the pleasure of serving on the Communications and Power 

Subcommittee in the past few years when you formallv appeared be- 
fore that committee on the electric power relial)ility bills. We welcome 
you here to this subcommittee. 

Mr. BAGGE. Thank you very much. 
Mr. HARVEY. I take it from what you have told Mr. Adams that you 

have no basic objection to selective strikes in the railroad industry a.s 
long as some provision is made for the hauling of essential materials 
such as coal to electric plants in that area. Would that be correct? 

Mr. BAGGE. Well, let me say, if I could address myself again to that 
question, that the association which I represent is not taking a position 
with respect to any one of the several bills. We would leave it to the 
judgment of Congress to select which of the techniques should be ar- 
rived at. We are really pleading for a methodology tliat would permit 
the continued movement of coal as an essential national commodity, 
pending the resolution of any dispute. 
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Mr. HAR\'Ey. I take it then that tlie shipments of coal that were intcr- 
niptecl were shipments that were going not only to electric plants, but 
they were going to many other destinations, as well; is that correct? 

Mr. BADGE. That is correct. 
Mr. HAR\T;T. SO that the selective strike undoubtedly would have 

hurt, and without question affected very greatlj the coal industry, 
regardless of whether the destination was elex^trlc plants or whether 
the destination was elsewhere; is that correct? 

Mr. BAGGE. That is correct. 
Mr. HARVEY. But in the one instance that you cite, the case of coal 

going to electric plants throughout the countrv, as it affects our power 
reliability, in this case we are talking about a very essential movement 
of material as far as the Nation's health and safety is concerned ? 

Mr. BAGGE. There is no question about that. 
Mr. HARVT.T. NOW, is it feasible, under those circumstances, where 

a railroad has been struck by a union, in a selective strike, to move that 
one material? 

Mr. BAOGE. I don't see how that would work. 
I am no labor relations expert, Congressman, but I do know that 

when there was a strike—^the one instance I referred to when I served 
on the Federal Power Commission—against the Belt Eailway of 
Chicago which serves a terminal switching function, the entire city 
of Milwaukee, Wis., would have gone down. There wasn't adequate 
transmission capacity to introduce through adjawnt utilities the kind 
of massive bulk power that was required to keep the city of Milwaukee 
with sufficient power to see it through the winter. Here was a strike by 
a small switching carrier in Chicago which effectively would have 
shut down the j)ower supply to all of the residents of the city of 
Milwaukee but for the fact we persuadetl the "White House to intercede 
and to establish a Presidential Emergency Board, which then per- 
mitted, during the period of investigation and reporting, continued 
rail movements before the winter freeze on the Great Lakes and per- 
mitted the adequate stockpiling of coal so that the citizens of Mil- 
waukee would have enough electric power to see them through that 
winter. 

This is a single carrier, and from the national point of view, not a 
very critical carrier, other than the fact that it so happened that the 
strike on the Belt Railway of Chicago effectively foreclosed any means 
of getting coal into the generating plants of the Wisconsin Power 
and Light Co. 

Mr. PL4RVET. Well, in that case, however, if the union had agreed 
to work the railroads, and management had agreed, tliat particular 
shipment could have gone through ? 

Mr. BAGGE. I suppose that is true. I am just not technically com- 
petent to know whether that kind of operation could work effectively 
during a strike. 

Mr. PLvRVET. Well, I know my friend from Tennessee has some 
questions with regard to alternative modes of transportation, and so 
forth, so I will yield my time back. 

Thank you, Mr. Chairman. 
Mr. JARMAN. Mr. Kuykendall. 
Mr. Metcalfe. 
Mr. METOAI^E. Thank you, Mr. Chairman. 
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^fr. Bajr^e. wluit is a brownout ? I know you refer to a brownout and 
ultimately a blackout. 

Mr. BAOOE. A brownout is ^nerally regrarded as a situation in which 
the reserves of power are insufficient to meet the i>eak demand at any 
pri ven time and there has to l)e somethinjr called sele^-tive load sheddin^f 
employed by tlie utilities. Consolidated Edison of New York, for ex- 
ample, has fjeriodically during the past few siunmers and, here in the 
Washington area, and in the Middle Atlantic States, the utilities 
have had to selectively cut load to prevent a cascading power failure. 
We jrenerally refer to that as a brownout in that the market area is 
not provided with sufficient generating capacity to meet the peak level 
of demand. 

Mr. MjTrrALFE. You ai-e, of course, familiar with all of the proce- 
dures and the options that are open, and when there is a strike there is 
a time factor: that is. the time that elapses between the beginning of 
the negotiations and the settlement. In addition to that the President 
has these three options as proposed. 

Xow, we are going to be called upon to consider what you have re- 
quested, and that is permanent legislation, but in listening to you 
and following your testimony, you painted a verj' dismal picture as to 
the effects of any strike. 

I note one thing that was missing, and T will use your example of 
Milwaukee, a city T am very familiar with, with the strike being down 
and the disastrous effects that it would have. 

My question is: Could you give us some idea as to the time factor 
before this dismal picture, these disastrous effects would happen? I 
did not pick that up at all in your testimony. I think you gave us an 
ultimate situation. 

Being realistic, I know you know we can't settle a strike in 1 or 2 
days. 

Mr. BAGOE. Well, in the instance that T cited in Milwaukee, we had 
an illustration of the criticality of the element of time. There was some- 
think like a period of 2 weeks before the winter freeze on Lake Michi- 
gan would have absohitely prevented any further movement. There 
was no railroad movement into this multigenerating unit of the Wis- 
consin Power & Light by water, and there was a 2-week period of 
time in which we could move coal from central and southern Illinois 
into that area. 

So that in that situation time was of the essence. A day, 24 hours, 
or a 48-hour period would have been critical because it would have 
meant that you couldn't get the unit train shipments into the generat- 
ing plant in sufficient time. 

So it seems to be. therefore, that it is hard to generalize about how 
critical time is and that is why I think the President, having available 
to him several options, would provide him with the kind of fi-eedom 
that it would take to meet each specific situation as it arose. 

In the Milwaukee situation we simply had to end that strike imme- 
diately because there was only a 2-week period in which to bring the 
coal into the area. 

Mr. Kr\TiEXDAi,L. Would the gentleman yieli? 
Mr. MKTCALFE. Yes. 
Mr. Krr^KENDALL. Would not this \w. a very appropriate point in 

line with Mr. Metcal fe's questioning, to discuss the stockpile capability, 
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economic and physical, and how that would vary accordinjo: to seasons 
of the year ? But doesn't your stockpile capability have an awful lot to 
do with this ? 

Mr. BAG«E. Well, of course, tliat is right. For example, let's take my 
industry. As we went into this last fall a year ago, the stockpiles of 
coal were at their lowest point in many, many years and  

Mr. KuYKENDALL. How many days or weeks can you stockpile ? We 
don't have any idea, do we ? 

ilr. BAOGE. That is a variable. It depends on what your facilities— 
your loading facility  

Mr. KTJTKENDALL. Give us an example. We don't know whether you 
are talking aljout days or months. 

Mr. BAGGE. Eight now, generally for example, we say that today 
the utilities, at least we believe that today, the utilities were very for- 
tunate during the last rail strike sijnply because, we had a 7 percent 
national increase in production of coal the fii-st 7 months of this year. 
So tliat today we generally say tliat the utilities have about a 60- to 
00-day stockpile of coal, generally speaking, throughout the Nation. 

However, to illustrate how difficult it is to generalize. I. for example, 
received a telephone call from a utility manager in Indianapolis, Ind. 
He called me on the telephone last Friday afternoon and said that his 
utility was facexi with a 30-day stockpile of coal for that utility and 
the coal that they were getting was a particular tj'pe of coal from 
X. & W. which had been hit. He was calling me to find out if we at 
National Coal could afford some other source of coal for that par- 
ticular utility. That is the only call I receiAed. But the fact was that 
pven though we say generally there is a 60- to 90-day coal stockpile, 
here was the manager of a municipal utility who called me i)ersonally. 
seeking help because he has only 30 days' supply, and he had no source 
of additional coal movement at that time. 

So that the only way I can intelligently answer the question. Con- 
gressman, is to say it is very difficult to generalize about any time 
frame within which we can meet a situation in this area. 

In the Milwaukee instance we had to get the coal moving immedi- 
ately because we would be cut out by reason of tlie freezing of the lakes 
in 2 weeks. Today, although we say we have a 00-day stoclqiile gen- 
erally, here was the utility in Indianapolis that had 30 days and they 
were getting uptight at that point. 

Mr. METCAI,FE. Are you through ? 
Mr. KuTKENDALL. Yes. 
Mr. METCALFE. Are you suggesting, then, that whenever there is a 

strike that it be known how long one can hold out? We are talking 
about a stockpile of coal in this particulai- instance because T am going 
to be called upon to make some doterniination as to whether or not 
there should be a 60- or OO-dav cooling-off period and I don't think we 
can treat it lightly and just say 60 or 90 days. I think it is veiy germane 
what the strike situation is, and this may enable us to do the job that 
we think is necessaiy, or to come up with the legislation because time 
is a very important factor here and that was the reason I posed these 
questions to you. 

Mr. BAOOE. Yes. sir. I don't treat that question lightly and I think 
it is critical. When I say 60 to 90 days, I don't mean to brush off the 
importance of this decision by the Congress, but simply to illustrate 
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that in the coal indnstrv we are thinking now in terms of 60 to 90 
days' reserves of coal. But that simply doesn't always hold true. Here 
we have one situation where it was only 30 days. 

Mr. METCALFE. Thank yon very much. I have no further questioiis. 
Mr. JARMAN. Mr. Kuykendall ? 
Mr. KuYKKNDALL. To contluue biisically with the line of question- 

ing for the record, if you have it either e.xactly or a ball park figure 
on the tip of your tongue, am I correct in assiuning that you have 
three basic uses for cx»al—jwwer generation, direct heat, and the chemi- 
cal industry; is that alwut it? The chemical industry', direct heat, and 
power generation ? 

Mr. BAGfiE. Electric power and general industrial use. We also have 
export coal  

Air. KuTKENDAUL. I am talking about internally. 
Mr. BACKJE. Well, a good portion of our Xation's coal production is 

metallurgical coal which is used in the production of steel. 
Mr. KUYKENDALL. I will add a fourth category and sa_v industrial 

nonheat. 
Mr. BAGGE. Yes, sir. 
Mr. KuYKENDAix. Use in the steel industry. 
Mr. BA(JGE. And I might add tliere is an entirely new use which is 

emerging when we produce a synthetic fuel industry later in this dec- 
ade, and that is for the production of gas from coal. Coal will become 
increasingly important as a supplementary source for the Nation".s gas 
industry. 

-Mr. KuYKENDAix. But let's talk about right now. In writing legis- 
lation, we had l)etter consider the evidence. 

Now, could you give us an idea now a.s to what percent of the coal 
shipped in the eastern region is used for a combination of power gen- 
eration and direct heat? 

Mr. BAGGE. I would say that most eastern coal is for steam coal use. 
ilr. KUYKENDALL. That is power generation ? 
Mr. BAGGE. For power generation—and I really can't be held to any 

percentages—I would estimate at approximately 60 pei'cent. A good 
deal of it is metallurgical and I would estimate al>out 20 to 25 [lercent 
would be high grade metallurgical coking coal used for the steel 
industry. 

Mr. KUYKENDALL. Are you saying, generally sj^eaking. that is 25 
percent for the industrial steel industry, more or less; that is, the 
tonnage for chemical steel and it is relatively low ? 

Mr. BAGGE. Twenty to 25 percent for industrial steel. 
ilr. KUYKENDALL. We are talking alx)ut a \erv small percentage ? 
Mr. BAGGE. Are we talking about petrocliemical feed stock? 
Mr. Ku"ncENDALL. Somethmg like 5 percent? 
Mr. BAGGE, Less than that. 
Mr. KUYKENDALL. Speaking of somewhere between 65 and 70 per- 

-cent of your total tonnage is used for dii-ect heat or power generation ? 
Mr. BAGGE. I would estimate approximately 20 percent for general 

industrial use and approximately 00 percent for steam. 
Mr. KUYKENDALL. NOW, how much does your direct consumption 

vary in your winter months and your summer months, let's say, to 
compare February with July ? 

In other words, we are looking here at how much would be affected 
by a long, cold -winter, let's say. 
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Mr. BAGGE. Well, the interesting thing that has happened in the util- 
ity industry is that, liistorically, we would have a winter peak and 
that came somewhere about December and January. But what has 
happened with the air-conditioning load is that the utilities are now 
experiencing a summer i>eak as well, and that is when the utilities are 
experiencing most of their difficulties here on the east coast. I would 
say that the winter jjeak of 2 months you mentioned would be the 
•2 months of the highest consumption of steam. 

Mr. KuTKEXDALL. Would they be similar i 
Mr. BAGGE. I think they would lie quite similar because on the one 

hand you will have a demand by the electric utility industry at the 
peak in the winter and an even greater demand now in many of the 
urban areas for air-conditioning loads. So that, in mj^ opinion, there 
would not be a decline in the consumption of steam coals in the sum- 
mer vis-a-vis the winter, but rather, increasingly in the past 5 years, it 
would be approximately the same. 

Mr. KxTYKENDALL. However, you would think that—correct me if I 
am wrong here—a true national emergency such as coal would be 
more likely to appear in the winter than in the summer? We can tol- 
erate these 00-degree days but it is pretty hard to get down to zero and 
tolerate that. 

Mr. BAGGK. You mean in terms of health and welfare? Comfort and 
en\-ironraent which is really a luxury in the summer as opposed to 
people going cold in the winter. In terms of that standard I have to 
concede that obviously a decline in power production in the winter 
would have far more serious consequences to the American public. 

Mr. KUYKENDALL. On your eastern seaboard, particularly in the 
winter, stockpiles take quite a few weeks and months probably to 
build up, do they not ? 

Mr. BAGGE. Tbat is correct. 
Mr. KUYKENDALL. Now, let's see the eastern region as an example 

further, because I know it is awfully hard to generalize with all three 
regions because they are so different. 

Let's use the eastern region where you probably have a more mixed 
traffic than you do have anywhere—you have three modes: railroads, 
barges, and trucklines. Can you give us an estimate as to what per- 
centage of your total coal tonnage is hauled by each of those modes 
now ? 

Mr. BAGGE. Well, let me say. Congressman, that in the appendix 
attaciied to my statement, I have on tlie first page an exhibit entitled 
"Bituminous ^'oal Handled by Class I Kaili-oads During 15>70." 

We have broken down the total eastern district whicJi indicates 
tliat the total tonnage originated was 2.">0 million. 

Mr. KUYKENDALL. That is only railroads? 
Air. BAGGE. That is only rail. 
Jlr. KUYKENDALL. What percentage of your total is that? 
Mr. BAGGE. The eastern region originated approximately 6-3 percent 

of the total coal tonnage originated 1)V all class I railroads in the 
United States in 1970. 

Mr. KUYKENDALL. Your barge line comes in with a pretty sizable 
figure ? 

Mr. BAGGE. I would certainly think so and that particularly in the 
East, because this includes Ohio, West Virginia, and the tremendous 
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movement alonjr the Ohio River. So there would be a large percentage 
of that, certainly a larger percentage than in the gouthern districts 

Mr. KuYKENnAiA. And the western would have very little barges? 
Mr. BAGCE. In barge traffic, that is quite con-ect. I think the largest 

of barge traffic would be in the eastern district. 
Mr. KuTKENDALL. Your smallest percentage of rail traffic as com- 

pared to the total would be in your eastern region ? 
Air. BAGGE. Tlie eastern region pioduces more coal than the western 

region, so it would be only a smaller percentage when conipai-ed to 
anotlier mode. But it would be the highest percentage of total origi- 
nated coal tonnage because in the eastern legion the figures are moi-e 
tlian twice that of the southern region and more than five times that 
of the western region. 

Mr. KrYKEXDAi.r,. All right, because of heavier ix>pulation and 
greater producti(m all in the same region; is that correct ? 

Mr. BAGOE. That is correct. 
Mr. KiTKENDAEL. Xow, let's go a step further here and discuss 

Romething that has been touched on several times already this morn- 
ing, and tliat is the idea of partial oyjeration. 

Now, the gentleman from Washington. Mr. Adams, brought this 
u}) in one way and Mr. Harvey lu-ought it up in another, and 1 would 
like to discuss it from another angle. 

The purpose of a strike, or for that matter, the threat of a strike, 
is for the pui^wse of using economic leverage on both sides to achieve 
a goal after free collective bargaininghas failed. 

Now, as you are well aware, and T shall not ask you to pass judff- 
nient on either of the bills as counxxred to anotlier—1 think that is tlie 
wisest thing you have done at this j)oint. not to get into this Donuy- 
brook, but let's discuss the principle. 

Would not the idea of the partial strike, not selective but partial, 
automatically, particularly since we are s]ieaking of the largest single 
item of a railroad, if that were put back in business, wouldn't it !# 
a logical assiunption that organized lalwr would automaticallv oppose 
that Ijecause their biggest single leverage is taken away from t'lieni? 

Mr. BAGGE. T certainly cannot disagree with that ])Osition. 
'Mr. KrYKEXDAi.L. So when you fiick out the greatest plum in the 

me and take it away as a reward, then you are severely damaging col- 
lective bargaining, as far as a partial ojieration is concenied. 

Tliis is one of the reasons that I simply could not be for partial op- 
eration, because there is no way to keej) from unbalancing the scales if 
we started doing that. 

This is one of the reasons I want to develop the fact that if you re- 
stored coal in the eastern region, restore the total operation of the 
coal industry witli some parts of some railroads, j-ou would almost 
have put them back in business, wouldn't you ? 

Mr. BAGGE. Well, of course, that is exactly what T am for. sjieakinp 
for the coal producers. It is in our economic self-interest to—at least 
we are pleading  

Mr. Kr-VKENnALL. By the way, we expect you to spoiik from your own 
self-interest. 

Mr. BAGGE. From our point of view, any methodology that would 
permit the continuation of coal movements would be cert'ainlv heljiful 
to the coal producers of the Nation. We would urge that whatever 
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mechanisms are forged liere that we do i)rovide for the coutinuecl 
movement of a commodity tiiat we believe is essential to the health and 
welfare of the Nation. 

Mr. KrYKENDAi.L. So j'ou have developed a point here, and I thuds 
done it very well, that not only are you the greatest customer of the 
railroad, as far as revenue, and hopefully profits, because God knows 
they need them, but if a i)artial operation of the coal mdustry, par- 
ticularly in the e^istern region, were allowed to continue, you would 
have simply ttiken the largest suigle part of the economic i:)ressure 
off of the strike situation itself. 

Mr. BAGGE. I can't disagree with your i)osition. 
Mr. KiTKENDALL. And what this really gets down to, and I won't 

ask you to comment on this, I know you would rather not—what it gets 
down to in the fact—in two l>ills here, there was one suggesting oidy 
a partial oj)eration, and this is one tiling that now for 2 days we have 
discussed, is the jiartial o[xu-ation, and I am very strongly opposed 
to the idea of partial operation because I think it does two things: 
It penalizes an industry on a rail line that doesn't happen to be quite 
so unportant in tomiage, or it doesn't happen to create quite as much 
a national emergencv as getting cold in the wintertime creates, and 
it puts, I think, a serious }>enalty on the working man as far as havmg 
to stand up. 

^e appreciate your frankness here. I think you have shown us a 
great many reasons why we do need tliis pennanent operation. 

Thank you, Mr. Chairman. 
Jlr. JARMAX. Thank you. 
Mr. BAGGK. Thank you. 
Mr. JARMAX. Mr. Skubitz. 
Mr. SKUBITZ. Thank you, Mr. Cliairman. 
Mr. Bagge, I appreciate the interest you have in legislation to settle 

transportation strikes because of tiie effect it lias on tlie coal industry*. 
I am wondering whether or not }ou feel the same way with regard to 

pennanent legislation in order to settle .strikes in the coal industry'. 
Mr. BAGOE. Well, I am really not prepared to comment on that. 

Congressman. I am only authorized to discuss with the committee the 
various bills that relate to our concerns with the labor stoppages in 
the transportation field, particularly the railroad industry, so 1 am 
not really prepared to coiiunent. 

Mr. SKXTBrrz. You have no thoughts on this, at all ? 
Mr. BAGGE. Well, I am not authorized to speak based upon ray 

relations with my board of directors on that issue. 
Mr. SKUBITZ. I think that your board of directors ought to be ready 

and willing to discuss its position with regard to strikes that affect 
the coal industry directly. It's always easy to give opinions about the 
other fellow's problems. 

Mr. BAGGE. I can appreciate tliat. Congressman, but as I say, I am 
not authorized to deal witli that particular aspect of our indiistiy's 
problems. 

Mr. SKUBITZ. Your testimony would be more impressive as far as 
I am concerned if you talked to the overall strike picture rather than 
just one si^gment of it. 

ilr. BAGGE. That may be so, but I was addressing m^'self only to 
the bills that are before this committee at the present time.' 
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Mr. SKUBITZ. TJiank you. 
Mr. JAKMAN. Mr. Adams. 
Mr. ADAMS. Tlie administration bill indicates that selective strikes 

would be allowed aiul you could only liave an 80-day cooling-off period 
in the event of a national emergency. 

Xow. would you favor the present test wliich is in the Eailway Labor 
Act, which is a substantial disruption of service in any ai-ea, as a 
te-st for a cooling-oti" period, or the administration procedure which is 
to allow the selective strike and only allow an 80-day injunction if 
there is a national emergency ? 

Mr. BAGGE. I would strongly urge the provision which does not 
hinge upon the threshold standard being a national emergency. I would 
urge that something less than that be provided as the threshold test 
for invoking any one of these procedures because, I say, based on my 
personal experience while serving in the Government, that no one 
could possibly suggest that there was a national emergency when the 
city of Milwaukee was going down because of a lack of fuels to generate 
electricity. We have to have a standard which is something less than 
a national crisis, it seems to me, and I would strongly urge that a test 
be adopted such as that contemplated, not by the administration bill, 
but by the present provisions of the Railway Labor Act. 

In fact, I might suggest perhaps something even less than that be- 
cause from my personal experience I know that we had problems at the 
FPC with trying to justify the invocation of a Presidential Emer- 
gency Board in a situation under the standards that exist now in the 
Railway Labor Act. That is, the test of an impact having regional 
significance, because we found it hard to justify presidential inter- 
vention in this situation under existing statutoiy criteria. The Mil- 
waukee situation wasn't regional in scope, but affected one city, one 
group of people. But their health and welfare was a critical concern. 
We were critically concerned with that, and we really had a tough 
time justifying that as being regional in scope. 

So I would say the threshold standard, Congressman, ought to be 
something other, perhaps, than either the administration's proposal 
for national significance or the present statutory language requiring 
as a threshold question a strike having regional significance, because 
the point I tried to make is it could have a significant impact on the 
health and welfare of the public, even though it isn't either regional 
or national in SCOJT*. 

Mr. ADAMS. Thank you. 
Thank you, Mr. Chairman. 
Mr. JARMAN. Mr. Kuykendall. 
Mr. Ktn-KENDALL. Not a question to you, but I think it is something, 

Mr. Chairman, that would be well if before we adjourn this commit- 
tee, kind of unofficially go on record of congratulating the representa- 
tives of labor, tlie representatives of management, and the Secretary 
of Labor for what happened over the weekend. 

I think wp Arentljers of Congress kind of have a double reason to be 
grateful for this. In the first place, this is the first time one of these 
has been settled in this manner in quite some time, and we are also glad 
to get our recess with a little lower blood pressure than we might have 
otherwise. 
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I tliuik it would be unwise for anyone to feel that one robin makes 
a spring, and that one settlement in any way lessens the need for per- 
manent legislation. But I want to express my gratitude and I know 
tlie committee does, for the great work done by these people, under 
tremendous pressure, over the weekend. 

Mr. ADAMS (presiding). Any further questions from any of the 
members of the committee ? 

The committee thanks jou A'ery much for being here, Mr. Bagge, 
and the committee will recess tmtil tomorrow morning at 10 o'clock. 

(Thereupon, at 11:20 a.m. the hearing adjourned, to reconvene 
Wednesday, August 4,1971, at 10 a.m.) 





SETTLEMENT OF LABOR-MANAGEMENT DISPUTES IN 
TRANSPORTATION 

WEDNESDAY, AUGUST 4,  1971 

HOUSE OF REPRESENTATIVES, 

SUBCOMMIITEE ON TRANSPORTATION AND AERONAUTICS, 

CoAnilTTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.G. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 2123, 
Haybum House Office Building, Hon. John Jarman (chairman), 
presiding. 

Mr. JARMAN. The subconunittee will please come to order. 
Today, we continue the hearings on legislative proposals relating 

to the settlement of transportation labor disputes. 
Our first witness this morning is our colleague from the State of 

New York, the Honorable Howard W. Robison. 
Welcome to the committee, Mr. Robison. Please come forward 

•and proceed when you are ready, sir. 

STATEMENT OF HON. HOWARD W. ROBISON, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 

Mr. ROBISON. Mr. Chairman, I am happy to present this statement 
in support of H.R. 9088, and I highly commend your action in con- 
ducting these hearings on what has again become a dangerously defi- 
cient system of railroad-strike mediation. As has happened in the past, 
I had anticipated a deceptively calm atmosphere for these hearings, 

•one which might lull us into forgetfulness of the crisis atmosphere 
of our May 18 session, when we were forced, without hearings, and 
without the benefit of any sort of careful, detailed study to dictate 
to the railway workers the t<^rms of their settlement. A quick reread- 
ing of that night's debate might again remind us of the frustration, 

•our lack of preparation and our own forced necessity to act. 
Yet, as we see, it is not necessary to dramatically invoke that ses- 

sion or the similar sessions that have gone before it during the past 
decade, for we are now in the midst of another crippling strike when 
fresh vegetables rot, waiting to be delivered, grain piles up in vacant 
lots, and New York's rail commuters prepare for the possibility of 
hopelessly snarled traffic, should they be forced to their automobiles. 

The Railway Labor Act, which governs the mediation pattern for 
disagreements leading to such strikes, has clearly failed time and time 
again. There is no reason for any of ns who sit here to believe that we 
Tvill not be called to emergency session this week, or next, or a dozen 
more times during the next decade to protect the Nation's health and 
welfare by dictating a hasty, makeshift strike settlement. 

.(311) 
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Many of the witnesses who have appeared before you, Mr. Chair- 
man, are more qualified than I to explain in detail the deficiencies of 
the Railway Labor Act. Yet any member of this body can state with 
certainty that the mediation procedures now in effect have failed to 
bring settlement far too many times, that we are now watching them 
fail again, and that they will continue to fail in the same manner if 
we do not legislate a better mediation formula. 

I have chosen to cosponsor H.R. 9088 because I feel it offers the 
best solution to the kind of imjoasse we are now witnessing, a solution 
that can be accepted by labor and management alike. My distinguished 
colleague, Congressman Harvey, has made a valuable contribution 
by designing legislation which allows for the flexibility of means we 
now sadly lack. With this approach, tlie right of railway unions to 
strike is maintained, but on a selective basis. Should this option fail, 
the President may invoke a 30-day "cooling-off" period, and any per- 
manent impasse may be settled by an impartial panel which would 
consider final sealed offers. With this measure, tlie President is given 
a wide variety of mediation alternatives which he might appropriately 
apply to the specific rail or air dispute. 

Since H.R. 9088 dictates no sequence of mediation alternatives, 
the President is free to apply them in whatever order he feels is most 
effective and most conducive to settlement. It has been argued and I 
quote: 

The cumbersome procedure of the Riiilway Labor Act, suppose*! to assure 
peace on the railroads, now appears to assure only eventual congressional inter- 
vention. 

Much of the objection to the present mediation formula stem from 
the argument that the formula, itself, creates the irreconcilable dif- 
ferences leading to strike. By settling procedures which only postpone 
a strike, both labor and management are encouraged to forward the 
most extreme version of their offers as they look forward to the cer- 
tainty of Federal mediation or even. Congressional intervention. As 
President Nixon has stated: 

Over the years, the members of one Emergency Board after another have con- 
cluded that little meaningful bargaining takes place before their Involvement 
Most of what happens In the early bargaining, they report, is merely done to 
set the stage for the appearance of the Federal Representatives. Designed as 
a last resort, the emergency procedures have become almost a first resort. 

The bill presented to you by Congressman Harvey can alt«r this 
pattern. It allows suflScient mechanisms and sufficient time for genuine 
bargaining to take place, but with a clear terminal point to the ne- 
gotiating process. Contending parties are encouraged to enter into 
bargaining, and they are given mechanisms to stimulate that bar- 
gaining. Yet in the event of a complete breakdown in negotiations, one 
which has exhausted all of the mediation alternatives, this countn* 
is spared the dangerous possibility that 46 percent of its meat and 
dairy products will fail to reach the consumers, that 70 percent of the 
coal used by utilities and hea\^' industry will stand unused, and that 
63 percent of chemicals—including those used to purify water sup- 
plies—will not reach their proper destination. This country is spared 
such threats to its health and welfare, and Congress is relieved of 
the burden of meeting in emergency session, when political consider- 
ations and even the possibility of a filibuster may dictate the ultimate 
settlement, unwise or unfair though it may be. 
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Mr. Chairman, I begiin this discussion with some i-eservation over 
my own credentials to treat this matter; yet I feel it a great privilege 
to be a part of these hearings and to participate in the design of 
legislation which is of the highest importance to our citizens and to 
the rail and air transportation industries and their employees. The 
urgency which I have expressed in discussing the need for this legis- 
lation has been reflected many times in the mail I receive from my 
District and, in conclusion, I would like to submit for the record a 
letter from one of my constituents, Mr. D. W. Pixley, as an indi- 
cation of the kind of reaction I am receiving. I sliare with Mr. Pixley 
the hope that "before too many more montlis roll around, some ei- 
fective permanent legislation, fair to the shipping public as well as 
the carriers and unions, will become eflFective." 

(The letter referred to follows:) 
THATCHER GLASS MAMTFACTUBING CO., 

Elmira. N.Y., Jnlyii, 1971. 
Hoii. H. RoBisoN, 
Douse of Rcprcucntative*, 
Wiuhington, D.C. 

PEAR MB. ROBISO.N : The foiitiininl jinnuli" of (.'rises. st.riUe.s, deadlines, tlireats, 
postponenieiit-s, hearings .studies and tnllvs concerning the railroad labor situation 
lia.s reached a ix)int of absurdity! As one member of the shipping public, I 
strongly resent the ridiculous auKnint of time and money sjient to defend our- 
selves against these kind of activities. Large and .small unians have been all'wved 
to throw this nation into one crisis after another and 1 think the time for equal 
concern for the public welfare is at hand. 

Our industry must prepare for each threat of a stoppage by bringing iu raw 
materials far In excess of normal demand. In the case of the current selective 
stoppages, cars hiive to bf locate*! and divertenl and alternate means of tran.siior- 
t.'ition sought These mesius are invariably fur more costly, bearing in mind 
the most economical means are normally useil.. AVhen the crisis ends, we find 
we have expended a great deal of time and money and produced nothing for 
our company. 

The damage to the railroad industry, already sorely troubled, is incalcuable. 
Revenues are lost, traffic is diverted to competition, probably never to return in 
some cases. Traffic flows are disrupted during selective .'rtriklng, as we are now 
ivitnesslng, and after the brotiherhoods go back to work, it will be some time 
before things return to normal. 

The unions themselves have watched their numbers dwindle and their public 
image is not goml. They have exhibited a stubbomess, particularly in the matter 
of work rules, some of which are positively stupid, that is almost unbelievable. 

The Congress has not. in my opinion, faced the situation squarely. Hasty 
.ictlons to get tihe men back to work usually involve postponements, o«ten.sibly for 
further study or in the heady hope some settlement can be reached before the 
next deadline. 

We feel that Congress is the only place we have to go, but to this point, we 
can only term their i^rformance disappointing. 

I respectfully urge you to do all in your power to get hearings on this vesing 
situation scheduled and underway without any more delay. Hopefully, before 
too many more months roll around, some effective permanent legislation, fair 
to the shipping public as well as tihe carriers and unions, will become effective. 

Very truly yours., 
D. W. PIXLEY, 

Amistant General Traffic Manager. 

Mr. JAKMAN. Thank you, for a very thoughtful statement, 
Mr. Robison. 

Mr. RoBisox. Thank you, Mr. Chairman, for affording me the op- 
portunity to express my views on this important legislation. 

Mr. JARMAN. Next we shall he^r from our colleague from the State 
of Massachusetts, the Honorable F. Bradford Morse. 

> »c 
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•    Please proceed as you wish, Mr. Morse. It is good to see yoii this 
morning. 

.STATEMENT OF HON. F. BRADFORD MORSE, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OP MASSACHTTSETTS 

Mr. MORSE. Mr. Chairman, the rail strikes which have occurred in 
the recent past and which are now again confronting the Nation de- 
mand the serious attention of this committee and of this Congress. I 
am glad to join with all of our colleagues who have expressed their sup- 
port of these hearings. "We trust that this distinguished committee 
will bring forth legislation which reflects fully the wise and careful 
deliberations which you are now commencing. 

My testimony today will be brief, but I do want to record my support 
of the legislation which our colleague, Jim Harvej', has described to 
you earlier in these hearings. This bill manages, in my opinion, to 
achieve a reasonable balance between the legitimate, but conflicting, 
demands of labor, of the carriers, and of the public In addition, it pro- 
vides a much greater incentive than now exists for the parties to the 
dispute to settle their own differences without inevitably reacliing the 
point of strike. 

Moreover, the bill achieves one additional objective—that of assur- 
ing that the Congress would never again be called upon to act as 
arbitrator for individual disputes. This objective is difficult to attain 
•without invoking compulsory arbitration by the executive branch, but 
I believe we have accomplished it in this bill. Several mechanisms 
would operate to assure this end: First, the variety of options open to 
the President, and the uncertainty as to which option he would choose, 
both operate to induce the parties to avoid governmental intervention 
if at all possible. Second, the availability of the final offer selection 
option would have a dual effect: it will act to drive the negotiating 
positions closer together—rather than further apart as would com- 
pulsory arbitration—^thus decreasing the probability of an unresolved 
dispute, and it provides a mechanism by which the President can in- 
sure, if necessary, that n settlement is reached without public harm 

•or congreasional action. Finally, the languaa:e of the bill specifies ex- 
plicitly that, while the President can permit limited selective strikes 
x>r allow for further bargaining, he must eventually opt for finnl offer 
sselectjon if the parties will not. agree and the public welfare demands 
the cessation of a strike. 

The issue of limited selective strikes is a difficult one, and it requires 
our cnreful attention. The right of every citizen to work only under 
conditions _aoce]Ttable to himself is obviously one which must be 
preserved in our free society. How to balance that right affainst 
the right of all other citizens to pursue their own occupations without 
undue disruption is the question which must, be answered. 

I believe that the solution lies in allowing selected strikes, com- 
parable effectively to what happens in other industries. But those 
strikes, while called by the unions, must be circiunscribed to protect 
the nublic. The bill which we are .sponsoring provides such limitations 
in three wavs. First, it limits such strikes to 20 percent of the ton- 
mileage of the rail industry. Second, it permits the President to require 
that certain essential goods be transported, and third, it enables the 
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President to stop such limited strikes when the conditions demand it. 
This would occur when, in the judgment of the President, the cost 
to the counti-y is greater than tlie benefit of the strike toward bringing 
about a settlement of the dispute. Together, I believe these three limita- 
tions would enable the country to preserve the basic rights of labor 
as well as to meet the essential need of the Government to be account- 
able for the overall well-being of the Nation. 

In conclusion, I would like to thank the committee for giving me 
this opportunity to testify before you. I applaud your distmguished 
chairman's decision to hold these hearings, and I urge your serious 
attention to this bill which has already received the support of 55 
Members of the House. While the problem is imquestionably difficult to 
resolve, I feel sure that this committee will meet its clear responsibility 
and will this year report to the House, legislation which all of our 
colleagues can join in supporting. 

Mr. JARMAN. Thank you, Mr. Morse, for sharing your views with us 
today. 

Mr. MORSE. Thank you, Mr. Chairman, it has been my pleasure. 
Mr. JARMAN. Our next witness today is Mr. Stuart G. Tipton, 

president, Transport Association of America. 
Mr. Tipton, it is good to have you back with our subcommittee, and 

we will value your good counsel. 
You may proceed in your own fashion. 

STATEMENT OF STUAET G. TIPTON, PRESIDENT, AIR TRANSPORT 
ASSOCIATION OF AMERICA; ACCOMPANIED BY EVERETT M. 
GOULARD, COUNSEL, AIRLINE INDUSTRIAL CONFERENCE, AND 
VICE PRESIDENT, INDUSTRIAL RELATIONS, PAN AMERICAN 
AIRWAYS 

Mr. TIPTON. Thank you, Mr. Chairman. At the outset, I would like 
to introduce Mr. Everett Goulard, at the present time counsel of the 
Airline Industrial Conference, and longtime vice president, industrial 
relations of Pan American Airways. 

AJso, at the outset, I would lilce to point out that the testimony I 
have before you today is somewhat longer than I am accustomed to 
present to the committee, because of the many important issues in- 
volved in the legislation. But I would like to point out at the outset, 
too, that about half of the thick package you have before you is an 
api^endix, which I will not present orally to the committee, but at the 
proper time will ask to have included in the record. I will proceed with 
my prepared statement. 

Mr. JARMAN. The committee will be glad to receive the plat for the 
record, and you may present any part you wish. 

Mr. TIPTON. Thank you, Mr. Chairman. 
My name is Stuart G. Tipton. I am president of the Air Transport 

Association of America, a trade and service organization representing 
virtually all the scheduled airlines of the United States. Association 
members include the domestic trimks, the U.S. international airlines, 
the local service airlines, and the Hawaiian, Alaskan, and all-cargo 
air carriers, which together form the backbone of the industry's air 
transport system. 
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We appreciate the opportunity to come before this committee and 
express our views concerning strikes in transportation. Thus far in 
these hearings, the attention has been focused primarily on railway 
labor problems. "We are here today, however, to ask you to focus on 
airline labor problems also. We too operate under the Railway Labor 
Act and we too are encountering difficulties which merit the attention 
of the Congress. 

I'ntil a few years ago. the airlines were unique in industry as tliey 
kept lowering fares in the face of rising costs. Technological improve- 
ments partially offset normal increases in wages and other costs. Not 
long ago, it began to be apj^arent that this process would not work 
any longer. Airline wages began rising at a rate which exceeded most 
other industries. Fares had to be raised to meet rising wages. Members 
of Congress and others understandably criticized the fare increases, 
but no one pointed out the main cause of the problem—the tremendous 
increase in airline wages. Wages have gotten out of liand becatise 
collective bargaining was not working as it was intended to. 

Wlien the admimstration's bill, H.R. 35S6, was presented to the 
Congress more than a year ago, we welcomed this indication of desire 
on the part of the Government to examine these problems in detail 
and to seek solutions. We still do recognize that H.R. 3596 is a good 
contribution to the thinking on this subject. However, ujwn a careful 
analysis of the effect of the legislation upon airline industrial rela- 
tions, we came to the conclusion that it is not adequate, that it does 
not provide needed protection for the interests of the airlines, their 
employees, their customers, and the areas they ser^'e. Noi- does it hold 
any promise of checking the constant rise of transport labor costs 
•which have i-esulted in higher prices and reduced ser\nce to the con- 
sumer. There are several reasons for these conclusions—I will state 
them briefly. 

H.R. 3,596 provides that the Government will not consider inter- 
-vention in a transportation labor dispute unless the national health 
and safety is imperiled. This standard is so rigid that it would be the 
most extraordinary air transport dispute which would receive Gov- 
ernment attention. The airlines do not engage in national bargaining 
and. conseauently, strikes that affect airlines are limited to individual 
carriei-s. Tnus, while an airline strike could do great public damage 
and cause great inconvenience, it could not be found that the national 
health and safety is imperiled. In addition, H.R. 3596 take^ a sort 
of meat ax approach to the Railway Labor Act eliminating both the 
provisions which have proven useful and those that need replacement. 

The railroad industry, also covered by the Railway Labor Act, 
reached the same conclusion in its study of the administration bill. 
Consequently, both industries created expert groups to work together 
to determine whether a constructive alternative could be proposed. 
After months of study, this joint group produced a bill whicli it re- 
gards as a better method of avoiding strikes in the railroad and 
airline industries, one that preserves the best part of our present 
system, accepts some of the principles of the administration's bill, 
and develops other approaches that are not included in eitlier. Both 
industries have approved this proposal and it is pending before the 
committee as H.R. 9989, introduced by Mr. .Tarman, by request. In 
essence, it proposes the following steps. 

If, after having gone through the v. gotiations and mediatory proc- 
ess of tlie Railway Labor Act, a dispute is not resolved, it is considei-ed 
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by a panel appointed by the Secretaries of Commerce, Labor, and 
Transportation. After investigation of the dispute the panel recom- 
mends to the three Cabinet members one of the lollowing four courses 
of action: 

1. That the Government do nothing and thus release the parties 
for an economy test of strength, if they care to have one; 

2. That a board be created to determine the facts and make recom- 
mendations much as the present emergency boards do; 

3. That a board be created to make a binding determination that 
one of the last ofi'ers of one or the other party constitutes the contract 
between the parties; or 

4. That the dispute be submitted to binding arbitration. 
In making this determination as to vrhetner to intervene or not to 

intervene, the Secretaries would be able to take into account a very wide 
range of public interests and would not be required to restrict them- 
selves to the narrow consideration of the concept of the "national 
health and safety." They could consider the impact of the strike ui^on 
a reg'ion of the country where the impact may be very severe from the 
stanapoint of the economy of the region and of the people living there. 
They would be able to consider tlie inflationary effects of a possible 
strike settlement upon passengers and shippers, and upon the economy 
as a whole. They would examine the impact of a strike or a high wage 
settlement on the continued viability of a needed airline. In the case 
of international airline service, they could take into account the ability 
of the U.S. carriers to maintain service and competitive ability re- 
quired in the national interest. 

The Government shoidd not bind itself to ignore major aspects of 
the public and consumer interest in determining whether Government 
intervention is justified. On the other hand, by giving tlie three Cabi- 
net Secretaries the discretion to withhold Government intervention 
entirely, Government participation in labor-management disputes 
would not become so extensive that the parties would be discouraged 
from true collective bargaining. As a matter of fact, the very flex- 
ibility and uncertainty which are created bj- the options made available 
to the Government will encourage such bargaining. Neither party 
will have assurance that the Government would intervene or, if inter- 
vention is decided upon, what course of action would be adopted. 
Rather than being faced witli all these unknowns, the bargainers 
should and would be anxious to settle tlieir problems among them- 
selves—a courec of action that all of us prefer. 

IS   ANY   LEGISLATION   NEEDED? 

I will not address myself to the threshold question whidi is in tiie 
mind of all members of the committee: Wliy should any legislation 
be passed providing for special Government treatment of railroad and 
airline strikes? There are many good and sound reivsons for doing so. 
I wUl set them out as they relate to air transport. 

ESTABLISHED   CONGRESSIONAL  POLICY 

The first reason is that Congress has already decided that both 
industries require special governmental treatment. Implementation of 
the national policy as expressed by the Congress in the Railway Labor 
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Act, Federal Aviation Act, and Department of Transportation Act 
requires enactment of special legislation. 

In 1936, Congress determined that the public interest in air trans- 
portation required that the industry should be made subject to the 
Railway Labor Act. The first purpose of that act as expressed by 
Congress is: "To avoid any interniption to commerce or to the opera- 
tion of any carrier engaged therein." 

Under the Federal Aviation Act of 1958, Congress has provided in 
tlie declaration of policy, that the Civil Aeronautics Board shall 
consider as being in the public interest and in accordance with the 
public convenience and necessity: 

(b) The regulation of air transportation in such manner as to recognize and 
preserve tlie inherent advantages of, assure the highest degree of safety in. and 
foster sound economic conditions in, such transportation. . . . 

The Department of Transportation Act of 1966 pro^adcs in part in 
the declaration of purpose: 

(a) The Congress hereby declares that the general welfare, the economic 
growth and stability of the Nation and Its security require the development of 
national transqwrtation policies and programs conducive to the provisions of fact, 
safe, efficient, and convenient transportation at the lowest cost consistent 
therewith. . . . 

Economical air transportation to localities, regions, and the Nation 
is of evergrowing importance. The public interest in uninterrupted 
air transportation is greater today than it ever was. However, the 
declarations of national policy cited are not being supported by the 
existing collective-bargaining stuctures and procedures. Tnternip- 
tions and threatened interruptions to the operations of carriers r.re 
occurring far too frequently. Economical and efficient air transporta- 
tion cannot be continued if excessive labor cost increases continue to 
force rates and fares upward as they have in the recent past and are 
doing today. 

IMBALANCE  OF BARGAINING  POWER 

The second justification for special governmental attention to air- 
line strikes is the presently existing imbalance in bargaining power 
between unions and management in the air transport field. It is this 
imbalance which has resulted in the excessive labor costs in the airline 
industry. This imbalance results from a number of fundamental 
characteristics of the airline industry. 

The airlines cannot stockpile their product as can manufacturers. 
A manufacturer, such as U.S. Steel or General Electric, in anticipation 
of a strike, can produce sufficient quantities of its products in order 
to have an inventory from which to supply the demands of customers 
for the duration of a strike with no great loss of revenue or competitive 
position. However, the airline product, in essence, is passenger seats 
and cargo space flown, and once this capacity is not used, it is gone 
and cannot ever be recouped. Virtually all revenue is stopped and only 
expenses remain. 

The airlines have sought to establish some protection from these 
disEistrous consequences by entering into what is referred to as the 
mutual aid agreement. In brief, the agreement provides that if an 
airline is struck, those competing airlines who transport its traffic are 
required to return to the struck airline the revenue from that traffic, 
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less direct expenses. If these payments by competing airlines do not 
aggregate a specified percentage of normal operating expenses of the 
struck airline, all of tlie parties to the agreement make sufficient con- 
tributions to bring the total payment up to that percentage. 

This agreement has helped, but it fails completely to solve two 
other major problems a struck airline encoimtere. In recent yeai-s, in 
order to take advantage of teclinological improvement, the airlines 
have been required tx> incur enormous capital expenditures—$10 
billion since 1965. The agreement does not contribute toward the 
payment of interest expenses. Much of the money has had to be bor- 
rowed, and borrowed at a very high cost. The long-term debt of the air 
transport industry at present is approximately $6 billion. The air- 
lines' debt equity ratio stands at 66:34, a sign of financial weakness. 
Total interest expense for the industry in 1970 was $384 million, more 
than a million dollars a day. During a strike, these payments must 
be made and the agreement does not cover them. 

An even more important weakness in the mutual aid agreement 
is that its provisions obviously cannot protect the competitive position 
of the struck caiTier. The air transport industry is a nighly competi- 
tive business. Of the 400 top air ti'ansport markets in the country, 320 
of them are served by at least two carriers and 60 of them by three. 
On major routes in the international field competition is even heavier. 
There are 20 carriers operating in the North Atlantic to Europe, plus 
a host of U.S. and foreign supplementals. When a carrier is struck, 
his competitors transport the share of the market that he has strug- 
gled so hard to attract and he Icnows that it will take liim months and 
years to get it back. 

Further contributing to the imbalance in power of the parties in air- 
line collective bargaining is the bargaining structure which is based 
on individual carrier negotiations. There is no multicarrier bargaining 
and theii- is no national handling of negotiations. This bargaining 
structure tlius creates an ideal situation for the unions to exploit whip- 
sawing tactics to pressure the carriers into costly bargaining conces- 
sions. 

The whipsaw tactic can be tried whenever a union is engaged in 
negotiations with two or more carriei-s at the same time. In that situa- 
tion, the union may initially press two demands on both aii-lines. It 
may then obtain Airline A's consent to one demand in return for some 
compensating union concession, in the same way it may obtain Air- 
line B's consent to the other demand. The imion will then tell Airline 
A that Airline B has already accepted this other demand and that it 
must therefore accept that demand also or be struck. The union tells 
the same thing to Airline B about the first demand. In this way, the 
union takes advantage of the absence of coordination of strategies be- 
tween the airlines involved, and plays on their natural fear of and 
resistance to a strike. More often than not, by this whipsawing process, 
the union is able to force acceptance of most of its major demands from 
all airlines. 

The whipsaw tactic is used not only by one union against those car- 
riers on which it represents employees, but also among the unions 
representing the same craft or class of employees on different car- 
riers. This whipsaw tactic for inflating settlements is well illustrated 
by the mechanic negotiations concluded in 1969 and 1970. First, Amer- 
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icaii settled for a top hourly rate of $5.16, and Pan American for 
$5.23, 'svith the TWV. Next, on Western, the IBT was able to obtain 
$5.60 an hour, plus a dental plan. This was followed by lAM settle- 
ments on United of $5.62 an hour; on TWA, $5.65 on hour; on Texas 
International, $6.13 an hour; and on Frontier, $6.35 an hour. Also 
escalated in these negotiations were cost-of-living, shift differentials, 
and other labor costs. Now, in 1971, with mechanics negotiations being 
reopened, the carriers which settled first in 1969 were 13 percent behind 
in wages and fringe costs and opened negotiations in the face of the 
1969 pyramid of labor costs obtained by steppingstone and whipsaw 
bargaining. 

Multiplicity of unions in the airline industry and the number of 
crafts or classes with which a carrier must negotiate are other factors 
which contribute to the lack of parity in airline collective bargaining. 
The National Mediation Board currently recognizes 10 different crafts 
or classes which are as follows: Mechanics; radio and teletype opera- 
tors ; clerical, office, stores, fleet, and passenger service; stewards, stew- 
ardesses, and flight pursers; pilots; dispatchers; meteorologists; flight 
engineers, flight navigators; and flight kitx^hen and commissary 
employees. 

Under the craft or class bargaining structure in the airlines, the 
continued operation of a carrier is threatened frequently. In a period 
comparable to, for example, the term of a labor contract for a manu- 
facturer under the Labor-Management Relations Act, an airline can 
be confronted with as many as eight or nine actual strikes or threats 
thereof. When General Motors, Ford, U.S. Steel, et cetera, enter negoti- 
ations, the concluding of an agreement should insure stability for the 
company for the period of the contract term. When a strike occurs 
and is resolved, the employer does not face another threatened inter- 
ruption of business for a reasonable period of time. 

Based upon the bargaining stnicture that is characteristic of the 
air transport industry, the imions can also pick and choose among 
the carriers based upon the relative financial strength of the carrier 
concerned. The stronger carrier might well be prepared to take a strike 
even with the disastrous consequences previously described. A weak one 
might not be able to survive. The national unions conduct their indi- 
vidual bargaining skillfully and are, of course, able to tell the strong 
from the weak. Choosing a financially weak carrier, they can establish 
wage and fringe benefit patterns which even the strong carrier can- 
not later resist. 

Interunion rivalry for larger settlements also plaj^s a large part 
in weakening tlie position of carriers in negotiations. In many crafts 
or classes in the airline industry, there are two or more industrywide 
unions representing workers of the same craft or class. There is a 
strong motivation for each to demand settlements larger than those 
obtained by the rival union. This is particnalrly acute among certain- 
f'oimd employees. Clerical employees are represented by the Air Line 

_ mployees Association (ALEA), Brotherhood of Steamship and Air- 
line Clerks (BRAC). and the International Brotherhood of Team- 
sters (IBT). Within the past 2 years, there have been three strikes 
by these iniions: The IBT strike against Pan American, August S-11, 
1969; the ALEA strike against National, January 31-May 27, 1970; 
and the BRAC strike against Northwest July 8-December U, 1970. In 
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each case, an element in the dispute was the demand of the union that 
its settlement be superior to a recent settlement obtained by a rival 
union on another carrier, or that it be sufficiently higher to enable 
the union to claim superior bargaining ability to that of its rivals. 

The Northwest dispute also illustrates another aspect of interunion 
rivaliT which contributes to escalating labor costs. In the Northwest 
dispute, the BRAC informed the carrier that it would liave to match 
the Teamsters' latest tnicking agreement because the Teamsters had 
successfully raided the BRAC on Brainiff and Pan American for the 
representation of clericals. 

In saying all this, there is no intention of criticizing unions or 
charging them with tactics which are in any respect unethical under 
the existing rules of the game. The point being made is that, in this 
economic contest, the unions have an ax and the airlines have a pen- 
knife. The imbalance of strength at the bargaining table is severe. 
Even that might not justify congre-ssional intervention if no public 
harm resulted from the imbalance, but public harm does result. Air 
transport consumers, both traveler's and shippers, have been and will 
be required to suffer price increases and service reductions which are 
sufficiently serious to justify congressional attention and action. 

IKBALAKCE AT THE BAHOAININO  TABLE RESULTS IN PUBLIC  HARM 

The public hai-m that is referred to is increased prices and reduc- 
tion of service to consumers and impairment of the financial stability 
of the airline systems. 

Until the latter part of the 1960's, the mtroduction of jet aircraft 
pi-ovided enough productivity gain to offset the unit cost increases in 
wages and other inflationaiy pressures of the major airlines. This 
enabled the airlines to improve the value, tlie quality, and quantity of 
ser\-ice, and reduce prices at the same time. The average fare per 
passenger-mile, or yield, declined for 6 consecutive yeax-s between 1062 
and 1968, while consumer prices climbed by about 15 i>ercent. As vou 
will note in the chart' in which the airline price index, so-callecl, is 
carried with the consumer price index, it shows graphically the state- 
ment I have just made, the behavior of airline pnces between 1962 
and 1968. Then labor costs began to rise to alarming levels and since 
such costs are 50 percent of total cash operating costs, it was no 
longer possible to dampen their effect. 

Airline wage settlements have been outpacing those of most other 
industries. \^niile the average salary for airline employees mcrcased 
by only 3 percent in 1966, approximately the rate of increase in 
r.S. industry productivity, average salaries climbed 5 pei'cent in 1967; 
8 percent in 1968: 10 percent in 1969; and 15 percent m 1970. That is 
graphically shown by the chart' on the right. The average airline 
employee in 1970 earned $12,307, as compared with $6,248 for the 
average American worker. Workers in manufacturing are paid an 
average of $3.36 per hour. The average airline employee earns $5.92 
per hour. 

Flight crew members—pilots, copilots, and flight engin('er.s—in 1965 
earned on the average $19,700; in 1969, $24,600; and last year were 

' Charts not printed, used tor display at lienrlng only. 
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paid $28,800. The top 600 airline pilots in 1965 received an average 
of $39,700, including fringe benefits and spent an average of 56 hours 
per month on the flight deck. In 1970, the top 600 pilots received an 
average of $58,400 and spent 48.5 hours per month on the flight deck, 
an increase of 47 jiercent in compensation and a reduction of 13 per- 
cent in productive time. 

If unit Mage increases in the industry since 1966 had increased at 
the same rate as inflation in tlie U.S. economy (consumer pric* index), 
airline costs would have been reduced by $600 million last year and the 
airlines would have made a profit before taxes of $?(70 million. 

Being unable to dampen these cost increases by increased productiv- 
ity, there has been a significant downward trend in tlie industry's 
financial posture. Since 1965 when our return on investment anionv'ed 
to 12 percent, it has continually dropped, and in 1970 was a mere 1.5 
percent. The industry sufTered its first loss since 1960 and the worst 
one in its liistory—$179 million after taxes. We forecast a further sub- 
stantial loss for 1971. 

Normal recession cost cutting has not been enough to offset the high 
labor costs. Profits have continued to plummet. With carriers con- 
tinuing to strive to reduce costs to improve their financial positions, 
the airline customer is now being confronted with flight reductions. 
From 1962 to 1969, the number of annual flights increased for 7 con- 
secutive years, jumping from 3.7 million to 5.4 million. Also, during this 
period, the average number of seats per flight increased significantly 
with the introduction of larger aircraft. All of this provided tlie 
traveler with ample capacity when and where it was desired. In 1970. 
the number of airline flights dropped to 5.1 million. In the second 
half of last year, the carriers found it necessary to begin reducing 
flights on a unilateral basis. By May 1971, there were 5.2 percent fewer 
domestic flights scheduled than m May 1970, resulting from the 
elimination of 700 daily flights. This will continue. Several carriers 
are currently involved in plans to further reduce flights on a multi- 
lateral basis if approved by the CAB. There is no doubt that cuts in 
fliglits have been needed to further reduce costs and some of the cuts 
have not seriously impaired public service. A considerable amount of 
service cutting, however, has been on short-haul and thin routes where 
the public needs is most. 

Notwithstanding this cost cutting, service reduction, and the fur- 
loushing of approximately 12,000 employees, it still has not been pos- 
sible to solve the financial problem, and prices to the airline passenger 
and shipper had to go up. As a result of the first round of fare changes, 
the average yield has risen from 5.46 cents in 1968. to 5.78 cents in 1970, 
approximately 6 percent. The illustrates chart, ^ the extent to Avhich 
airline prices are now beginning to approach thpir I960 levels. In April 
of this year, the CAB approved an across-the-board immediate in- 
crease of 6 percent in domestic fares and a tentative additional 3 per- 
cei^t increase later this year. 

These rising costs have had a particularly adverse eff'ect on airline 
travelers in short-haul markets. The airline fare structure is cost 
oriented. Since wage costs per available ton-mile are higher in short- 
haul markets than in long-haul ones, fares on short-hauls have had to 
be increased sismificantly as a result of wage settlements. Between 
1968 and 1970, the average yield per i)assenger-mile for the regional 
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airlines has increased from 7.56 cents to 8.43 cents, up 12 percent. This, 
of course, is the average, but let's examine what has happened to cer- 
tain fares in some specified short-haul markets during the past several 
years. You will note that in that table the list of markets concerned 
and the extent to which these prices have had to go up. And in cases, of 
course, as you can see, range from 25 percent up to in one case, 57 
percent. 

(The table follows:) 

One way coach fares (excludes Ian) 

Percent 
Shoft-haul market June 1971        June 1968 increase 

Washington to New York.  J23.15 $17.00 36 
Boston to New York  22.22 16.00 39 
Cleveland to New York  36.U 28.00 29 
Wasliinglon to Pittsburgh  22.22 17.00 31 
fireensboro to Richrr.ond  21.30 17.00 25 
Spokane-Portland  28.70 23.00 25 
Columbia (Mo ) to Kansas City    120.37 '13 00 57 

> 1 class fare. 

Mr. TiTTON. Even with the fare increases; the regional airlines have 
not been able to increase fares to cover the losses on their uneconomic 
routes. As a result, subsidy payments to regional airlines have now 
inrreased. In fiscal j'ear 1971, subsidy for regional airlines increa.sed 
to §58.6 million from $14.3 million in fiscal year 1970. This followed 
7 consecutive yeai"S of decline in sucli payments. Even with increased 
subsidy, regional carriers lost $58 million in 1970. 

The U.S. airlines flying international routes are also in a disadvan- 
tageous position relative to the wage burdens they must supix)rt. In 
1970, for example, U.S. scheduled airlines international and terri- 
torial operations sustainc^d a loss after taxes of $32 million. These 
carriers must, in most cases, compete head-to-head on major routes 
with foreign flag airlines. The average annual wage of a U.S. airline 
employee m 1970 was $12,300. This is more than twice that paid by 
foreign carriers. 

Consider, for instance, that Pan Am must compete across the North 
Atlantic against BOAC. The captain of a Pan Am 747 jet earns about 
$68,500 per year. The BOAC captain, however, earns around $22,000. 
At a uniform fare level, therefore, tlie U.S. carrier must somehow 
compete for the traffic and still earn a profit, even though handicapped 
by a wage disparity. Some wage differentials between I7.S. and foreign 
workers are inevitable, but the extraordinary settlements of the past 
few j-ears are impossible to overcome. 

In summary, the airlines, during the past several years, have experi- 
enced significant wage pressures which have caused an increase in 
airline prices. These belated price boosts, however, have not been suffi- 
cient to offset the inflationary spiral. Consequently, a decline in earn- 
ings has continued to a point where last year, the iitdustry suffered 
its worst financial loss in history. In an effort to cut costs to the bone, 
the carriers have had to reduce flights. All of this has had an adverse 
effect on the consumer with fares and rates increasing and schedules 
decreasing. 
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H.R.   9989  IS THE BILL BEST DE8I0NF.D TO AVOID THIS FCBUC   HARM 

The foregoing establishes the need for conffressional action to pro- 
vide for improved collective bargaining in the airline industry-. Tlie 
only question is what should be the form of that action. Several pro- 
posals have been made, but we believe that H.II. 9989 is the best pro- 
posal thus far for fhe handling of unresolved negotiating disputes. 
I described the outline of tliat bill at the outset; now I would like 
to discuss it in more detail. 

The three Cabinet members would review all unresolved disputes 
in the airline and railroad industries, and this is as it should be. And 
such dispute, whether on a large or small carrier, or group of carriers, 
potentially can disrupt transportation so as to seriously interfere with 
the transportation of passengers, mail, and cargo. More importantly, 
though, any such dispute, if left to the economic warfare, can result 
in an inflationary settlement damaging to the Xation's economy, ad- 
verseh' aflfect consumers of transportation, impair our international 
position, or otherwise adversely affect the public interest. 

Having reviewed the dispute, the three Cabinet members have a 
variety of choices, choices which are tailored to meet the exigencies of 
varv'ing bargaining situations. One alternative is to do noming and 
leave the parties to self-help. This would be applicable in those situa- 
tions where it is determined that the dispute has insufficient impact on 
the public interest to warrant intervention. 

A second, tlie appointment of a neutral I)oard to make nonbinding 
settlement recommendations would be approj)riate where the i)arties 
may be close to an agreement. However, they may be deadlocked on 
issues which can be resolved through the objective reconunendations 
of a third party. 

A third procedure would be the appointment of a panel to decide 
which of the parties' final offers is the more reasonable and should l« 
the contract put into efl'ect. It would bring a dispute to a legal conclu- 
sion by establishing a contract, between the parties. No restriction on 
duration is placed on the offers and a dispute would be ende«l for the 
contract duration. Since the panel would selo<!t the most reasonable 
of the parties' final offers, presumably both parties would move to real- 
istic settlement areas and the dispute could even be settled in negotia- 
tions prior to the panel making its decision. 

The fourth procedure would be binding arbitration. The inclusion 
of final and binding arbitration in an arsenal of weajK)ns is sometimes 
met with a shudder by both labor and industry, but in many cases it 
would be x^referable to the present system. Tlio principle of disin- 
terested third-partv determinations m life-and-death questions of 
criminal law is readily accepted. Also, there is no hesitancy to permit 
a jury to determine the dollar value to be placed on a man's legs or his 
eyes. Nor is it regarded as horrendous to give to a Government agency 
the power to determine how much a consumer shall pay and how much 
a carrier shall get for air transport and rail service. 

Review of stalemated collective bargaining disputes by Cabinet-level 
officials and presenting them with these choices would strengthen true 
collective Imrgaining in the airline industry. In our opinion this is the 
greatest virtue of H.R. 9989. The uncertainty of any intervention 
would stimulate bargaining. 
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In such a situation, no employer could fail to strive for a settlement 
because he could not be sure that a strike would be prohibited. On the 
other hand, no union could go through negotiations or mediation in a 
perfunctory fashion because it could not be sure tliat it would be per- 
mitted to strike. "Where the parties to a dispute believe that the deci- 
sioiunaking will or may be taken out of their hands, they wiU exert 
every effort to reach an agreement. The parties prefer a reasonably 
satisfactory compromise to the uncertainties of a decision by a third 
party which could be unsatisfactorj" to one or both of the parties im- 
mediately concerned. This is borne out by the experience of employers 
and unions which commit themselves voluntarily to binding arbitra- 
tion prior to negotiations. Most agreements are concluded expedi- 
tiously in a much large percentage of crises than in those instances 
where arbitration agreements do not exist. 

As an example, for several years Pan American has had agreements 
witli certain of its unions to arbitrate future unre.solved contract dis- 
putes. The result has been that a much higher percentage of cases 
have been resolved in direct negotiations and in mediation, than has 
been true in the absence of such agreements. In fact, dozens of con- 
tract dispute's have been resolved amicably and expeditiously over 
the bargaining table because of the existence of these agi'eements to 
arbitrate, wliile only two cases have gone to final and binding arbitra- 
tion. I'nfortunately. Pan Am has been able to persuade only a few 
unions to sign such agreements to arbitrate, while other carriers have 
not been succ&ssful in obtaining any such agreements. 

A comparable situation under the Railway Labor Act relates to 
"minor" disputes—those disputes whicli involve the interpretation 
and application of an existing contract. Minor disputes are subject to 
final and binding arbitration. Nonetheless, over 90 percent of the 
grievances filed are adjusted without the need to go in arbitration. 

OTHER  BILLS  BEFORE THE  COMMITTEE 

There are quite a number of other bills before tlie committee, all 
of which have the same objective—to reduce the public harm caused 
by transportation strikes without requiring constant reference of these 
disputes to the Congress. Tlie fact that the committee has many ideas 
before it on this important subject is all to the good and the proposals 
should be discussed in full recognition that they do seek the same 
objective and that each one will make an ultimate contribution to 
sound legislation. 

UNNECESSARY AMENDMENT OF THE RAILWAY L^VBOR ACT 

The administration bill goes much too far in amending the Rail- 
way Labor Act. The emergency provisions of that act have not worked 
anct thus should be revised, but most other provisions are not subject 
to that criticism. 

H.R. 3596 would eliminate the present requirement of the Rail- 
way Labor Act that the parties must continue good-faith bargaining 
through a mediation period determined by the National Mediation 
Board before resorting to self-help. In its place, the bill would allow 
either party to reject mediation and would introduce into airline and 
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railroad negotiations the fixed term conti-act concept of the Labor- 
Management Rehitions Act. It would, however, retain the present 
vertical collective bargaining units provided by the craft or class 
structure of the Railway Labor Act. The combination of fixed term 
contracts and the numerous systemwide collective-bargaining units 
of the craft or class structure would produce labor chaos in the airline 
industry. Imagine, if j-ou will, an airline faced with successive system- 
wide strikes of pilots; flight engineers; flight navigators; flight dis- 
patchers; stewardesses and pursers; radio and teletype operators; 
mechanics; and stock and stores employees, each of whicn is presently 
recognized under the Railway Labor Act as a separate bargaining unit. 

In addition, the administration bill would wipe out one of tlie most 
valuable of our Federal laws in terms of the maintenance of labor 
peace. The Railway Labor Act prohibits strikes over questions of 
intei-pretation of collective bargaining contracts, so-called minor dis- 
putes. These are settled in the air transport industry by conciliation 
or if neoessaiy by binding arbitration. 

These are just two examples of the adverse effect of the wholesale 
revision of the Railway Labor Act. We hope the committee will address 
itself to the real problems arising out of that act, and not go any 
further than is necessary to solve those problems. 

PROCEDURES FOR SETTLING A DISPUTE 

The various measures proix)sed to encourage settlements, the order 
of their use and the standards governing their employment differ 
extensively among the various bills before the committee. Conse- 
quently, in order to be reasonably brief, I will probably deaJ inade- 
quately with them. 

In making judgments as to the effectiveness of these measures to be 
employed, it is crucially unportant that they place nicely balanced 
pressures on both parties to the dispute. The objective is to achieve 
a settlement, but the public interest in such a settlement is not limited 
to tilie continued av-ailaJbility of transportation service at any cost. 
In response to the pressures of a threatened strike, management can 
err in two directions. It can refuse to concede wholly justifiable de- 
mands of its employees. But it can also agree to excessive settlements 
with the intention of passing on these extra costs to the consumers 
that it serves. Settlement measures •which pressui-e management in 
either of these directions are equally bad. 

In examining the bills before the committee, other than H.R. 9989, 
it has appeared to us that they do not contain this nice balance wliich 
is required in the public interest. The pressures on management to 
settle on any terms might be so heavy as to invite them to take the 
easy course of making the consumer pay. 

All of the bills seem to requu-e as a condition precedent to govern- 
mental action too great a showing of public harm. The design of 
congressional standards appears to have been guided solely by the 
concept that so long as transportation needs are met, no otlier public 
interest, such as the cost and efficiency of transportation need be met. 
I contrast this with tlie proposal of H.R. 9989 in which a Cabinet 
conunittee can review any anticipated strike in the railroad or airline 
industries and make a determination, on the basis of all the public 



327 

interests involved, whether the disputes merit Government attention 
and the measures to be used. 

Those bills which provide for mandatory partial operations by a 
carrier impose undue pressure on a carrier to settle unwisely because 
an enforced partial operation can be more costly and destructive than 
a strike. Airlmes and railroads are integrated imits made up of profit- 
able and unprofitable operations. In tJie case of mandatoi-y operations, 
there can be no assurance that this balance would be mamtained. 

The utilization of the selective strike is subject to this same criti- 
cism of imposing imdue pressure on management. At the present time, 
where national bargaining is being conducted, selective strikes can be 
used by the imions, but only after due notice, and in pursuance of a 
national contract. Tlie courts' pennission to conduct selective strikes 
where national bargaining is being used lias already weakened man- 
agement's position severely but, if all limitations are withdrawn, the 
way is open for the type of whipsawing which has characterized air- 
line negotiations and has contributed so much to the increased cost 
of air transportation to the public. 

The use of seizure as a method of securing settlements again weakens 
management's position without any corresponding pressures upon the 
unions to settle. Seizure by the government of a private transporta- 
tion sjstem is, of course, a drastic measure. Anticipating such a gov- 
ernmental step, management might well be prepared to act irresponsi- 
bly in granting demands which would then have to be paid by the 
users. Seizure can also form the basis for unending litigation between 
the employer and the govenmient as to tlie extent of injury by reason 
of seizure. Furtheiinore, the risk of ultimate or even immediate s<xrial- 
ization is present, such as resulted a few ye<irs ago after a New York 
City bus strike. Before the strike buses were privately owned and 
operated, but during the strike they were seized and never returned to 
private operations. 

CONCLUSION 

This concludes my testimony, Mr. Chairman. However, H.R. 9989 
includes other amendments to the Railway Labor Act which, while 
important and necessary, do not need to be presented orally to the 
committee at this time. 

An explanation and justification is set forth in the appendix to my 
statement and, Mr. Chairman, I would ask tliat the appendix be in- 
cluded in the record with my statement. 

Mr. JARMAN. It may be so included, Mr. Tipton. 
(The appendix to the statement of Mr. Iipton follows:) 

APPENDIX 

OTHER AMENDMENTS TO THE RAILWAY LABOR AOT INCLUDED IN H.R. 9989 

In addition to tlie propo.sed amendments to deal with stalemated collective 
bargaining di.sputes, H.R. 9989 contains several other amendments to strengthen 
the Railway Labor Act. Many of these proiKwed changes would amend the Rail- 
way Labor Act to accord with national labor policy established by the Congress 
since the Railwuy Labor Act was last amended In any sub-stantinl manner. Al- 
though the Labor-Management Relations Act has been revised periodlraljy dur- 
ing its history in order to adjust to new problems not anticipated in the original 
legislation, the Railway Labor Act has not received similar attention. Most of 

68-871—71—pt. 1 22 



328 

tho additional auM>ndiiients in H.R. 9980 are designed to accomplisti this np^ting 
and to bring tlie provisions of the Railway Labor Act into harmony with the 
national labor policy. 

CLASS OR CRAi'T HEARINGS 

The National Mediation Board traditionally has taken the position that the 
only parties to any Inquiry under the Railway Lalxir Act as to the class and 
craft, determinations by the >Bf R are the comtjeting labor organizations or the 
employees desiring representation, on the one hand, and the employees desiring 
to remain unrepresented, on the other. The Board has held that carriers are not 
entitled, as a matter of right, to participate in any manner in any such proceed- 
ings. In practice, wlien the Board has called a public hearing, it ha.s allowed the 
carrier involved to submit factual Information, cross-examine witnesses, and 
state its position with respect to issiies In the di.spute. The Bojird. however, has 
refu.sed to call a public hearing to adduce testimony on the i>nn)er scojie of the 
craft or class at the carrier's request, although It will do so at the request of any 
labor organization which It considers to be a ivirt.v to the dispute. 

The right of employees to organize and bargain collectively through represent- 
atives of their own choosing without employer Interference is well recognized. 
However, the Board has improperly excluded the carrier from the determination 
of what is the appropriate collective bargaining unit or craft or class. Under the 
Labor-Management Relations Act, the employer has the affirmative right to be 
heard on the proper scope of the collective bargaining unit. The reasons for 
recognizing the employers' Interest in how his employees are grouped for collec- 
tive bargaining purposes apply equally to employees under the Railway Labor 
Act and the Labor-Management Relations Act. These reasons include a desire to 
avoid a multiplicity of bargaining units or a grouping of employees having no 
community of interest within a single unit. 

The Board's position on carrier participation in representation proceedings 
arises in part from the fact that the Railway I.«bor Act initially applied only 
to the railroad industry in which tlie bargaining unit structure was well defined 
by custom and practice. Issues involved in a bargaining unit dispute, therefore, 
related more to the determination of which representative was desired by the 
wnployees rather tlian tJie appropriate collective bargaining unit. As the Boatd 
has frequently noted in its determinations, crafts or classes in the airline in- 
dustry were not as clearly structured at the time the airline industry was 
brought under the Railway Labor Act as had been true in the railroad industry. 
The rapid changes taking place in the airline Industrj", coincident with its growth, 
have made the crafts or classes in the airline Industry much less defined. 

Unless one or more of the organizations involved requests a public hearing, the 
Board presently allows the competing unions to detennlne the scoi)e of the craft 
or class according to their judgment of the most desirable grouping of employees 
for their own purpo.ses. Under those circumstances, the carrier has no opiwr- 
tunity to present to the National Mediation Board factual Information to dem- 
onstrate the work Inter-relatlonshlp, community of Interest, prior history of 
collective bargaining, effect of the employee grouping on the carrier's oper- 
ations or testimon.v on any other factors which tlie Board normally uses in 
determining the appropriate craft or clas.s. Clearly, the carrier should he In a 
position to request a hearing when bargaining unit questions arise, and whether 
or not a hearing Is granted, have Its views considered as a full party to the 
proceeding. 

National Mediation Board craft or class determinations normally are not 
subject judicial review and. thus, the carrier Is left without a remedy if a 
faulty class or craft determination results in damage to him. 

REPRESENTATION  ELECTIONS 

Traditionally, the National Mediation Board has taken the position that 
employees under the Railway Labor Act are obligated to select a collective 
bargaining representative. The Board's theory has been that a representation 
election Is for the purpose of selecting a r^reeentatlve—not to ascertain whether 
in fact the employees desire a collective bargaining representative and. If they 
do, which representative they wish. Accordingly, the Board has used a form of 
ballot which does not give the employees the opportunity to Indicate that they 
do not want a collective bargaining representative. 

The theory under which the Board has administered representation elections 
finds no support in the legislative history of the Railway I/abor Act In fact, this 
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tbeotr has been specifically repudiiited in tlie Ueoisiou of tlie Supreme Court of 
tlie United States in Brotherhood of Jiailtcay Clcrki v. Asgooiation for the Benefit 
of Xon-Contraot Employees, 3.S(> US (ioO (19Co), and still more recently in the de- 
cision of tlie United States Court of Apiieals for the District of Columbia in tlie 
cases of tlie International Brotherhood of Tcantntcrx v. Brothrrhood of Railway 
and Airline Clerks, and tlie Sniional Mediation Board v. Brotherhood of Railway 
and Airlhie Clerk* (68 LRRM 2<Vil). Since certiorari was denied by the Supreme 
Court, the Court of Appeals tlecis-ion in tliosi' cases repre. .iits the established 
judicial construction of the Uuilway Irtibor Act with respect to representation 
disputes. 

Looking to the legislative history of the 1!);{4 aiueniiments to the Railway Labor 
Act. the House rejiort on H.R. DMil states: 

••:;. It [H.R. «861J providvH tliit eiii|>loy«K's .sli:ill 11- fitv to join any labor union 
of their choice and likewise he free to refrain from j'liiiing any union if that be 
their desire and forbids interference liy the iiirriers officers with the exerd.'ie of 
-sjiid riphts." (Emphasis supplied.) (Iloiist- Itep. .\o. t!)44, 73d Cong. 2d Sess., 1934, 
I>. 2. H.R. 9861 was enacted into law on .June 21. lii:!4, as the 11X54 amendments to 
the Railway Lalior Act.) 

Similarly, Joseph 1'. Bao-tnian, Feder;il Coordinator of Transportation and prin- 
cipal draftsman of the legLslation, express<Hl his view of the bill: 

"Xo. it does not require collective barKJiiiiioK on tlic |iart of employees. If the 
employees do not wish to orsraniite, pref<'r to deal Individually with the manage- 
ment with regard to these matters, why that, of course, is left ojien to them, or 
it should be." (House Rep. 11H4, T.'id Cong-, 2(1 Se.s,s.. p. 2. t 

.\nd in the Senate, Seniili>r RolH-rt F. Wagner, supporter of this legislation and 
author of the National Lal>or Relations Act. stilted his understanding of the bill: 

"I didn't understand these provisions compelled an enii>loyee to Join any particu- 
lar union. I thought the puriKi.se of it was just the oiiiK»site. to .see that the men 
have absolute liberty to join any unbm or to remain uuorganiued." (Senate hear- 
ings on S. 3266. 73d Cong., 2d Sess., U):{4.) 

Thus, it Is clear that the Congress intended to pre»--erve the right of employees 
to remain unrepresented. 

The Court of Appeals decision in the IHT v. BRAC case specifically referred 
to the Supreme Court's construction rrf tlie Railway l.«bor Act confirming the 
legislative intent and noted that the National Mediation Board has the power to 
certify to the carrier that the employe<'s do not wish a collective bargaining 
repreeentatlve. The Court of Appeals statied : 

". . . the Clerks' argument does not and can not vault over the hurdle erected 
by the Supreme Court's decision in Brotherhood of Railway Clerks v. Assooiation 
forthe Bertefit of Non-Contract Employees,^H) US 6>»0 (1965). There the Supreme 
Oourt indicated tJrat employees under the Railway Labor Act were to have the 
option of rejecting collective representation entirely. The decision precludes a 
ruling that the Board's sole power is to certify someone or group as an employee 
representative, imposing on the carrier a duty to treat with that representative. 
We think the Board has the power to certify to the carrier that a particular group 
of employees has no representative to carry on the negotiations contemplated by 
the Railway Labor Act, thereby relegating the carrier and its employees to 
employment relationships and contracts not presently governed by the Railway 
I^bor Act." 

Clearly, the Board should be required to revise its representation procedures 
in accordance with the established jndblal construction of the Railway Labor 
Act. This can be done in no other maiiner than to allow the employees an 
opportunity to vote "no union" if they desire to remain unrepresente(l. 

The national labor policy as expressed by Congress in the Ijalwr-Manngement 
Relations Act expressly provides that employees shall have the right to refrain 
from selecting union representation and makes it illegal to interfere with an 
employee's right to vote tor no representation. No reason whatsoever exists 
for not giving employees covered by the Railway Ivabor Act the same protected 
right to vt)te against union representation a.s employees have in all other 
industries. To deny employees the right to vote "no union" conflicts with the 
personal liberties of employees and constitutes wrongful interference with their 
freedom of choice. 

jrWSDTCTTONAr,   DISPUTES 

In addition, we propose that the National Mediation Board be given a statutory 
mandate to resolve jurisdictional disputes wiiich presently may fester without 
any permanent resolution. 
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The Railway Labor Act contains no effective machinery for resolving inter- 
union jurisdictlonal disputes which can seriously dlsrui>t stal)!e labor relations 
on a carrier. Such disputes arise when a union representing a group of employees 
on a carrier and one or more other unions representing other groups of employees 
on the carrier disagree as to which group certain employees or prospective 
employees belong for purposes of collective bargaining. The carrier is enuglit 
Jn the middle by bargaining demnnds from each competing union and allegations 
of refusal to bargain. If a carrier does bargain with one, he may in good faith 
select the wrong unlr:i and be in violation of the Railway Labor Act. 

The carrier should not be put in this unconscionable poisitioii. A jurisdlctional 
dispute as to which group given employees belong for bargaining purposes is. in 
fact, a representation dispute which the NMB should be refjuired to resolve, just 
as it is required to resolve other types of representation disputes. Unresolved 
jurisdlctional disputes are even more disruptive of stable labor relations than 
other types of representation disputes. 

The problem which Jurisdlctional disputes create underscores the need to 
recognize a carrier as a true party in interest in all representation matter.". If 
two or more competing unions claim a group of employees as being under the 
resiiectlve aegis of each, and no union seeks a representation Investigation by 
the NMB, the carrier must bear the brunt of the dispute, but Is powerless tmder 
the Act to request a Board Investigation and determination of the Issues. This 
is patently unfair to the carrier. Thus, there is a need to correct this deficiency 
In the Act as administered by the NMB to obtain a representation investigation, 
as well as a need to provide that a carrier need not treat with any union prior 
to the Board making a decision on the Issues involved. 

EXCLUSION  OP  SUPERVISORS   FROM   ACT 

'H.R. 9989 also would eliminate the organizing of supervisors and subordinate 
officials, thus bringing the dividing line between management and labor into 
harmony with that under the Labor-Management Relations Act. 

The Railway Labor Act covers every i)erson in the .service of a common carrier 
by air performing the work of "an employee" or "subordinate official." The Act 
defines those employees entitled to collective bargaining representation as only 
those employees who perform ". . . work defined as that of an employee or sub- 
ordinate official in the orders of the Interstate Commerce Commission. . . ." 

Supervisors are a part of management and rightfully should not be treated as 
rank-and-file employees. The exclusion of supervisory personnel merely recognizes 
the industrial facts of life. The Railway Labor Act should not permit bargaining 
relationships in which people are compelled to have conflicting interests. 

Under the Board's present determinations, flight instructors who are respon- 
sible for the training and evaluation of airline pilots are subject to organiza- 
tion as "subordinate officials" and may be represented by the same labor organiza- 
tion as the pilots they train. Similarly, the Board's determinations with resjiect 
to the clerical, office, passenger, and fleet service craft or class has included in 
the same bargaining unit supervisors and the employees they supervise. 

The difficulties such situations cause are obvious. A management employee 
cannot perform as effectively the essential functions of his job which may involve 
the discipline or release of an employee for just cause, when he is either in tbe 
same bargaining unit or represented by a union like the employee whom he 
evaluates, whether or not the same union, or different unions under the AFL- 
CIO banner, or tied together by inter-union agreements not to cross picket lines, 
or the like. The result necessarily is a lowering of performance standards in a 
business whose very existence depends upon the maintenance of high standards. 

Congress recognized the essential conflict of interest in allowing supervisors 
to be organized when. In enacting the Taft-Hartley Act In 1947, it speciflcall.v 
excluded supervisors from coverage of the I;abor-Management Relations Act. 
These same considerations warrant changing the Railway r>abor Act to make 
clear the exclusion from collective bargaining of supervisory personnel. 

The inclusion of "subordinate officials" under the coverage of the Act for 
collective bargaining purposes, was not considered in 1936 when Congress added 
Title II to the Railway Labor Act and thereby extended to air carriers and tlielr 
employees the provisions of a statute originally enacted to cover the railroad 
Industry. Tills is clear from the reference in the Act to the work defined as that 
of a "subordinate official" in the orders of the Interstate Commerce Commisson. 
The Interstate Commerce Commission has no jurisdiction to define the work 
of employees or officials In the airline industry. The criterion generally used by 
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the ICC is solely to define work in relation to railroad duties. It has no applica- 
tion to the airline industry and the Act should be amended to exclude all airline 
management personnel, including all levels of supervision, from its coverage. 

SECONDARY  B0YCT)TTS 

H.R. &9S9 would also apply the existing national policy of prohibiting sec- 
ondiiry boycotts to the railroad and airline industries. The Railway Labor Act 
contains no ban against secondary boycotts, a tactic whereby a union having 
a dispute with one employer seeks to coerce other emi>loyers not invohed to 
stop doing business with the primary employer, i.e., the one actually involved 
in the labor dispute. 

Secondary boycotts serve to eximnd the economic warfare Involved In a labor 
dispute after the procedures of the Railway Labor Act may have been exhausted. 
Carriers and other employers having no direct involvement in a lalKtr dispute 
should not be coerced for the purpose of forcing them to stop doing business with a 
carrir haviag a ijrimary labor di.'ipiite. Tin' unfiiirness of secondary boycotts 
has long been recognized by Congress through the Labor-Management Relations 
Act which outlaws them. 

The national policy against secondary boycotts should be extended to the airline 
and railroad industries. Not only because of the inherent unfairness of such boy- 
cotts, but because their effect Is counter to one of the basic purposes of the 
Kailway Labor Act, to wit, the avoidance of the interruption of commerce as a 
re.«ult of labor disputes. Use of the secondary boycott can seriou.sly disrupt the 
service of neutral carriers. 

Secondary boycotts coerce neutral employers to stop doing business with another 
employer and, as .such, constitute an unwarranted restraint of trade. Any such 
restraint of trade is contrary to the public interest and should be eliminated. All 
of these changes would simply bring practices under the Railway Lalwr Act 
into conformity with those now existing in other industries. 

ELIMIKATION   OF RATIFICATION   VOTES 

H.R. 9989 also would amend the Act to cover certain siiecific problems that 
have arisen since the passage of the Act. Representatives of both lalx^r and 
management would l>e re<iuired to have full authority to enter into a final agree- 
ment when negotiations are conducted, thus eliminating the increasingly severe 
problem of collective bargaining settlements not being settlements at all be- 
cause of the failure of the ratification process. 

Latior contract negotiators selected as the reprc.sentatives of a carrier's em- 
ployees, as well as the carrier representatives in collective bargaining, .should 
l>e empowered to consummate final and binding labor contracts without resort 
to rariflcation votes. The maintenance of stable labor relations and the avoidance 
of interruption to essential transportation are the primary purposes of the Rail- 
way Labor Act. The keystone ujwn which the Act stands is free collective bargain- 
inj; in good faith between the carriers and the duly designated representatives of 
tbeir employees. If conferences between representatives at the bargaining table 
are to t>e meaningful, then it is necessary to amend the Act so as to make it clear 
that the representatives who negotiate on behalf of the employees have the 
authority to conclude a binding, final agreement and are not mere intermediaries 
carrying proposals between the union membership and the company negotiators. 

Ratification votes serve to undermine true negotiations and interfere with the 
timely making of agreements. As George Meany, President of the AFL-CIO, 
stated. "Now it is the union that comes to the bargaining table without the power 
to act. And this is bad bargaining. This Is not the way to bargain." Concurring 
with Mr. Meany is the Air Line Pilots Association which, in the past, has 
strongly opposed ratification votes and has publicly a.sserted that union ne- 
Rotiators should have the authority to reiich a final and binding agreement. A 
classical example of a ratification vote undermining the bargaining process, 
creating undue delay, and fomenting greater labor strife is the ratification vote 
in the 1966 dispute between the lAM and five airlines. In the dispute, the mem- 
bership rejected an agreement concluded only after marathon negotiations in 
which the President of the United States personally intervened and brought in- 
tense pressure on the parties to reach an agreement; an agreement which nil ex- 
perts agreed was generous for all employees. After the President of the United 
Stafe.s and the lAM leaders made a dramatic, nationwide, prime-time television 
apperance to announce a settlement of the contract and the strike that at the time 
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wns 24 days old, the union meiiiltership defied the President and Its own uninn 
lenders by rejecting the settlement three-to-one. The strike c-ontinued for an 
additional 19 days after rejection of the Presidentially mediated settlement. 

Through the process of ratification votes, agreements are submitted for ap- 
proval or rejection to Individuals not familiar with the complex factors involved 
ill reaching the agreement and who have little or no understanding of the l)ar- 
gaining process. The absurdity of ratification votes and their adverse effect on 
projier collective bargaining, for example, has been noted by the Air Line Pilots 
Association in its negotiators handbook. The han(ll)Oolv states. ". . . It is unrea- 
sonable to expect a pilot group to learn, absorb, and evaluate in detail all the 
comjilexities of a typical pilot agreement. The answer would seem to be a nmre 
thorough appreciation of the Imiiortance of .selection, background, education, 
and collective bargaining experience of pilot representatives and closer coordi- 
nation between those representatives. We therefore subscrilie very strongly to 
the theory of present policy which is consistent with the requirements of the 
Railway Labor Act that, for collective bargaining to be effective, each party 
to the negotiation should come to the bargaining table with authority to act 
for their respective group." 

The requirement for ratification by the union membership not only under- 
mines the authority of union negotiating committees—it affects the strategy and 
tactics employed at the bargaining table, and even the bargaining priorities. At 
times, both labor and management are impelled to insist on or accept proposals 
which, although they are of minimal value in relation to issues discussed, hare 
high emotional value. In effect, ratification votes require the company to hargain 
•with the entire membership, rather than the duly designated representatives of 
Its employees, 

TENURE   OF   XMB   MEMBERS 

Finally, H.R. 99S9 would increase the term of office for NSIB Members from 
three to five years. The Congress of the United States has recognized the public 
Interest in uninterrupted interstate commerce by providing in the Railway Lnliw 
Act special legislation for the railroad and airline industries. As is well known, 
the collective bargaining contracts in these industries are extremely comiilicate<J 
and involve unique problems. The fact that the airlines and railroads are con- 
sidered vested with a public Interest and subject to special regulations through. 
in the case of the airlines, the Civil Aeronautics Board and the Federal Aviation 
Administration, further increases the difficulties in these industries in nrrivintf 
at settlements through the proces.ses specified in the Railway Labor Act. 

The unique qual'fy of railroad and airline labor relations reqiiires of the Na- 
tional Mediation I'oard a familiarity with transportation labor relations that 
is not obtainable in other industries. Roard members need the experience which 
comes only from participating in the mediation of several rounds of negoti,ition.' 
with the major crafts in the r.iilrond and airline industries. This invaluaWe 
and unique experience can hardly be gained within a single three-year term as 
at present for the members of the National Mediation Board. Additionall.v. the 
fact that the Board is an extremely small agency with little staff to provide con- 
tinuity in the event of the replacement of n Board member further indioatps 
the need for extending the term of office of the Board members. 

Continuity in the office, additionally, will provide opportunity for Board 
members to give guidance based uiMin first-hand knowledge and experience to 
the parties in those serious labor disputes which involve transportation services 
essential to the nation. 

Accordingly, the air transport Indu-stry believes that extending the term of 
office of the Board members from three years to at least five years would he 
beneficial in the administration of the Railway Labor Act. Additionall.v. It 
would be in keeping with the terms of the members of other agencies, sucli as 
the NaHonnl I.iabor Relations Roard, whose members have a five-year term, 
as do the Commi.s-sioners of the Feder.-il Power Commission and the Equal Em- 
ployment Opportunity Commission; the six-year terms of the Civil Aeronautics 
Board; and the seven-year term.s of the Federal Communications Commission 
and the Federal Trade Commission. 

AMENDMENTS  REtATINQ   SOLELY  TO  THE  KAILROAI)  INDUSTBY 

There are two other matters of importance covered by H.R. iWSft which relate 
to the railroad Industry alone. These are abolition of the National Railroad 
Adjastment Board and the elimination of the payment of railroad unemploy- 



333 

ment b^efits to strikers. The spokea^man for the railroad industry can more 
appropriately discuss these matters. However, we do strongly endorse these 
proposals and give our full supjtort to their enactment. 

Mr. JAHMAX. Thank you, Mr. Tipton. You have given us a com- 
prehensive presentation of the major problems facing the airline 
industry, along with your comments and recommendations on pro- 
posed legislation dealing with the labor disputes problem. 

Let me ask for clarilication of the record, on page 18 of vour 
stat«ment, in referring to U.K. 9989, you refer to the three Cabinet 
members reviewing all unresolved disputes in the airline and railroad 
industries. At what point would the decision be made tliat it was an 
unresolved dispute? 

Mr. TIPTON. That determination would be made by the National 
Mediation Board, which had up to that time presided over the dis- 
pute in mediation. At a point when the Hoard aeterrnii)ed that it was 
unresolved and should be referred to the three Cabinet Secretaries^ 
they would do so. 

Mr. JARM.\N. Also, simply for clarification, on page 19, you state: 
**A third procedure would l)e the appointment of a panel to decide 
which of the parties' final offers is the more rea-sonable and should be 
the contract put into effec^t." Other legislative projwsals being con- 
sidered by the subcommittee, as you know, deal with jjliiral offers 
tinder H.R. 9989. Would it provide for more than one offer by each 
side? What is the "final offers" provision of the bill? 

Mr. TIPTON. May I ask Mr. Goulard to respond to that question ? 
Mr. GrOtTLARD. Mr. Jarman, there is one essential difference, I think, 

and I think an important one. between our proposal in this regard 
and the others. And that is that each of the parties present his final 
offer. And unlike other proposals, these final offers are exchanged. So, 
in effect, you have got to look at the other parties' holecard. At that 
point, either party has the option of submitting an additional offer, 
not a substitute offer but an additional offer in the light of the knowl- 
edge of what the other party has proposed. 

I think that is unique. And there is a good reason for it. 
We think this makes it le^s of a poker game, really. 
Mr. JARSIAN. It would be an option that each party would have, 

after seeing the so-called final offer of the other side. 
Mr. GrotiLARD. That is right, sir. 
Mr. JARMAN. Thank you. 
Mr. Adams ? 
Mr. ADAMS. I am glad to see you here, Mr. Tipton, and I think your 

statement is excellent because it covers the whole economy as well as 
the labor problem. However. I am greatly concerned about your testi- 
mony, because it appears to me to say that you don't believe we should 
continue with collective bargaining in the airline industry, that it is 
simplv something that cannot work. Now. since the (loyerninent;^ 
through the CAB. controls fares and there are more exemptions, and 
it is an absolute fare control in the area; if we were to u.'^e compulsory 
arbitration, wouldn't the Government, in effect, have taken over a 
major portion of running the airline l»«"^^':y •    ,    ,, ,, . ,  ^,   .   ., 

Mr. TiproN. Based on the terms of this b.'-I don't ^h »k t at th^ 
ieurs von have exnre'^od. :Mr. Adams, are lustified. first, on vour open, 
bg^femi^, whXwas that our bill was based on an assumption that 
collective bargaining should no longer be 
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Mr. ADAMS. It is not the bill, it is your testimony. On page 1, page 7, 
and in the conclusion, you indicate that ex^onomically, you just simply 
cannot continue with wages increasing the way they are, then followed 
by increases in prices to consumers, whicli is a continuing process. And 
this is going to lead up to my later question about how we maybe 
should divide this thing. This just appears to me to be an economic 
problem. It seems to me you are saying in your statement that xve 
really ought to take over and have wage and price controls in the air- 
line mdustry. We might just as well do it. Now, whether we do it by 
fare control with the CAB, and compulsory arbitration on wages, or 
whether we just simply say, we are going to freeze wages and prices, 
don't we really arrive at the same point? 

Mr. Tirrox. Based on the tenns of tliis bill, I think that that is not 
riglit. Here is really what we are proposing. We are pointing out. in all 
of our review of the impact of wages on prices, that that, in our 
opinion, has resulted in an imbalance at the bargaining table, where 
the parties have not had equal stakes. And our bill is put forward not 
for the purpose of stopping collective bargaining, but for the purpose 
of improving it. And I have sought to emphasize as much as I could 
the uncertainties involved in the various procedures set up in our bill 
•would increase the effort on the part of both parties to re^ch conclu- 
sions. And in our opinion, it would do much to restore the balance at 
the bargaining table, which would result in more reasonable wage 
settlements. 

Mr. ADAMS. I have some deep experience with what you say. Col- 
lective bargaining is a brutal process. Some people bandy around col- 
lective bargaining as though it were a panacea or a bed of roses, and 
it is not really that at all, it is an economic challenge between two 
groups, but in this Member's opinion it has worked in the airline 
mdustiy. 

Now, the question that you seem to be putting to this committee is 
that in working it is having a bad effect on the Nation because, you 
see. we have had a series of airline strikes since I have sat on this 
committee, since 1966. We have, one, never had a national emergency; 
and, two, we have never legislated an airlines strike; and, three, they 
have always been settled. So far as labor legislation in the area is con- 
•cerned, collective bargaining has worlved. It seems that what you are 
saying to us is that the effects of collective bargaining in the airline 
industry has been very bad from the viewpoint of the national in- 
terest. And I am thinking maybe that should be approached in a differ- 
ent way, either wage and price controls or changes in economic regu- 
lation, or something else. 

Mr. TiPTox. In the sense that Congress has not, at least in recent 
years, had to deal with an airline dispute, or that the national health 
and safety has not been impaired by airline strikes, it could be said 
that collective bargaining has worked. But it hasn't really worked, be- 
cause the public interest in rollectixe bargaining goes beyond the 
making of an ultimate contract between the parties. The public interest 
goes to the portion of not only maintaining the continuity of trans- 
portation, but also in the mamtenance of the service and the price 
which is charged. Our point here is that our bargaining situation for 
all the reasons I have stated, is so out of balance that the airlines have 
had to agree to settlements which go beyond what they should have 
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done, and thus have resulted in the type of increases in airline salaries 
and the type of airline prices that are shown on those charts. I guess 
our disagreement is, by what standards do we judge the effectiveness 
of collective bargaining. 

Mr. ADAMS. YOU are saying the same thing, I think, that I am 
saying in another fashion. I know that I and other members of this 
committee were flooded during the Northwest Airlines strike with 
requests from both sides and from the general public, too, in some way, 
for God's sake, to get this settled. The unions were complaining about 
the mutual aid pact. I have made inquiries about the mutual aid pact,^ 
but my guess is that Northwest Airlines last, year was the only one 
which benefited from it, but that is something that maybe all of us 
will never know. Last yeai-, while evei-ybody else's traffic was dropping, 
Northwest Airlines was shut down and would only run the runs that 
they wanted because they Inid the benefit of tlie mutual aid pact. There 
were complaints on the side of the union. And there were also com- 
plaints on the side of management, just as you have jjointed out, that 
they were being whipsawed. But Ave are ijroposing—and in tlie rail- 
road industry we have just gone through the idea of breaking down 
national bargaining in order to prevent a national emergencv every 
time. Now, what you are suggesting is that we, in effect, should liave 
national bargaining and get into the fact of having really a com- 
plete shutdown of all airlines, perhaps, at the same time. And so my 
question to you is, since you are coming at us from one direction, and 
the unions from another, should we have a divided bill with a differ- 
ence in the treatment for airline problems as opposed to railroad prob- 
lems, because of the basic difference in the two industries. 

Mr. TiPTON. I would suggest that the problems of both industries 
as we have treated them in the same bill are the same. But I would 
leflve that issue open for the committee to pass upon. 

Mr. ADAMS. The reason I ask it is, you don't get to a national emer- 
gency, generally, with the striking of one or two airlines, because, as 
you ix)int out very graphically and very well in your statement, there 
IS a competitive traffic into nearly every city in the United States, and 
tliat it is highly competitive. Whereas the position we seem to get 
into with the railroad industry is that it is no longer competitive, 
so that you get an immediate national emergency efi'ect, or you can,. 
by even the striking of a few lines. So should your problems be- 
treated differently than the railroad problems? 

Mr. TiPTON. In preparing this bill, of course, we spent a great 
deal of time in comparing the problems of the two industrias. In 
essence, the problems are the same. The verv ones—and, of course, they 
will later testify and they know their business better than I do—but 
as a part of this process of working together, the characteristic dif- 
ficulties in collective bargaining in the railroads and in the airlines^ 
are the same. We are both servnce industries. Wlien we shut down there 
is no income, and all of the characteristics of the industries which, in- 
cur opinion, provide this imbalance in bargaining are the same for 
each. And in designing this legislation, we ought to restore some 
balance in that bargaining. I think the remedies—surely the remedies 
we provide are not drastic remedies. But we have sought to tiy to 
improve this balance by introducing the factor of uncertainty. 

I think that is as brief a statement as I can make of it. Because both 
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parties under the provisions of our bill will not know whether the 
Government is going to step in and say, the strike must stop. They 
will not know how the dispute is to be handled even if the Government 
does intervene. It will inspire both the labor negotiators and the 
management negotiators to reach a conclusion. The labor union will 
•not know whether it is going to be permitted to strike. If it knows 
that it is going to be permitted to strike, then it can put its feet in 
cement, because it knows as well as anybody knows the drastic results 
of a strike on the airlines. 

In view of your reference to Xorthwest, I should point out that the 
ill effects of the Northwest strike came after the sti-ike, not during it. 
What that meant to Northwest Airlines was that the day they opened 
their doors after the strike they had no business. They had endless 
training to conduct. They had endless maintenance of aircraft to 
conduct. The result of that has been a loss for the first 6 months of 
this year by Nortliwest for the first time in many, many years. It has 
not gotten back to full operation yet. And it lias unquestionably lost 
a large part of the traffic that it had locked up on many routes, that 
traffic had been lost, and Northwest's competitive position will have 
to be ivgained. 

Mr. ADAMS. So you see there apparently is a fundamental differ- 
ence that you have again between air! ines and railroads. It is our under- 
standing—maybe I am incorrect in this—that once the strike is over 
on tlie railroads, their basic problem is simply getting the freight 
moving again, they have no competition in significant areas of the 
countfv. 

And I think this is probably reflected in wage rates. For example, 
the wage rate settlements between mechanics on the airlines, as you 
very well point out, and those on the railroads are significant. And 
these mechanics are often within the same unions or same interna- 
tional unions. So again I gather your position is that both transporta- 
tion modes should remain within the same package. 

Mr. TirroN". T really think they should. And that was the purpose 
of our working together to examine our situation. 

But your reference to lack of competition in the railroad business— 
mav T express the hope that you withhold judgment on that until the 
railroad people testify, because it is my understanding that they are 
faced with heavy competitive operations, not only among themselves, 
but of course with the trucks. And when they have a strike they 
also—when they have a selective strike, so to speak, they also have to 
be con<-erned that they will lose their market. 

Mr. ADA:MS. This is the first time we have ever had one. So we can't 
judcre all of its effects. 

^fv final question—maybe your counsel would want to answer thi.s— 
is. you have testified that vou believe the Government can use. a test 
of cost aTid efficiency of the transportation business as opposed to a 
test o^ national energe"cv; on what constitutional basis do you believe 
tlie Congress can establish a test of cost and efficiency of business for 
the purpose of either enjoining men from striking or of writing a 
compulsory settlement for a business? In other words, this is direct 
Go\prnment control of biisiness and of men. Do you think we have that 
power just based on the fact of regulation of cost and efficiency of the 
tiansportation business? 
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Mr. TEPTON. Mr. Goulard. 
Mr. GouLARix I think, just simply, the answer to that is yes. 
Mr. ADAMS. In other words, you would do it under the interstate and 

foreign commerce clause and not imder the police power clause ? 
Mr. GOULARD. I would like to tliink more about this, but I would 

think there is such a power. 
Mr. ADAMS. I have asked the others about it, and they say, yes, we 

do have a significant power in the regulation of interstate and foreign 
commerce. But, of course, that power is not as significant as the power 
to use in effect police power for the public welfare of the Nation in 
order to prevent a national emergency. 

Mr. TiPTON. May I comment. 
Mr. ADAMS. Please do. 
Mr. TiPTON. The question, of course, is a fundamental one, and 

must be considered and answered. 
It seems to me to be quite clear at this stage in our Nation's history 

that it is completely appropriate and constitutional under some cir- 
cumstances—I will get to the circumstances in a minute—under some 
circumstances to interfere with the rights not only of management, 
but also the rights of labor. More and more we encounter, as I think 
we should, circumstances in wliich the exercise of rights, whatev'er they 
may be—my right to sell my liouse—my riglit to speak—my riglit to 
run an airline as I please—more and more we encounter the situation 
in which it is established that if the exercise of those rights does gieat 
public harm, then your right to do tJiat can be restricted. And I telieve 
that acting under the commorco power heie tlie Congress can say to 
airlines, and can say to unions, that wlien it is found that too much 
public damage is going to result from your exercise of your right to 
strike or your right to operate, tlien reasonable steps can be taken to 
restrict that right. Considering the general invasio's of the riglit^—I 
guess the right to do as you please—considering the very extensive 
regulations imposed upon airlines—they can't charge wliat they like— 
they can't transfer their property to anyone they like—I won't go 
through the whole thing, because all you gentlemen know it, but those 
have been imposed by the Congress because of the unrestricted rights 
of businessmen, it was feared, would result in public haim, and conse- 
quently they restricted them. Now, in our bill we have laid down a 
most carefid determination by the highest levels of government as to 
whether you should interefei-e witli the right of the unions to strike or 
the right of a carrier to take a strike. Three Cabinet officers must con- 
sider the matter. They must determine on the basis of the total public 
interest as to whether a strike should be permitted, or whether a last 
offer process should be gone through, or whether binding arbitration 
sliould be chosen. Obviously there is a major question of policy pre- 
sented to the Congress there, but I would say, not a great question of 
law. 

Mr. ADAMS. The reason that there is a question of law, and why I 
asked your counsel, is, in the administration bill there is no trigger for 
wlien the Government moves. It is determined in effect by the Presi- 
dent. As I gather from vour bill, there is no legislative standard for 
when the three Secretaries move. Asrain. it is a matter of an ad hoc 
policy deicision at that point. I am not at all certain that either of those 
triggers are ^•alid, constitutionally—I think you may have to have 
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guidelines—but I think even absent that, that the Congress would not 
want to say, without any guidelines, you three Secretaries may act. 

Now, there have been suggestions that a certain percentage of the 
business had to bo out, or a certain period of time had to pass under 
which strikes had gone on, in other words, the policy decision of this 
committee would be, what would we write in as guidelines as a trigger. 

Thank you, Mr. Chairman. 
Mr. GotT^ARD. Mr. Adams, may I just add to what Mr. Tipton has 

said, tliat actually what we seek to legislate here, or seek to have you 
legislate, is an amendment to tlie statutory scheme of the Railway 
Labor Act. The Railway Labor Act as it now exists imposes restric- 
tions on rights to strike. It grants collective bargaining rights to the 
unions, as did the Wagner Act. And so what we are domg here is not 
changing any principle, really, but modifying the occasion under 
which those rights may be exercised. 

Mr. ADAMS. Would you use the Railway Labor Act's economic effect 
on a region of the United States, or the Taft-Hartley Act's national 
emergency trigger, or would you use either ? 

Mr. GoTjLARD. The trigger that we use as our standard, if you will, 
is a determination by the National Mediation Board that all attempts 
to settle the matter through collective bargaining have been exhausted. 
Then there is an automatic referral at that point to the three Cabinet 
members, who will have a panel determine and recommend to thera 
whether there is sufficient public interest in the resolution of this dis- 
pute to demand further intervention by way of an emergency board, 
final and binding arbitration, or final offer selection. If it deterniines 
that this dispute will not have serious repercussions, then the deter- 
mination of the panel and its recommendations to the three Secretaries 
would be, as Mr. Tipton's testimony has said, do nothing and let the 
parties have at it if they will. 

Mr. ADAMS. Thank vou,Mr. Chairman. 
Mr. JARMAN. Mr. Harvey. 
Mr. HARVEY. Thank you, Mr. Chainnan. 
Mr. Tipton, we certainly welcome you here today. And I too would 

like to compliment you on a very fine and a very comprehensive state- 
ment with regard to the problems facing the airline industry in this 
regard. 

Mr. TrpTON. Thank you, sir. 
Mr. HARVEY. I also share your statement that legislation in this field 

is absolutely necessaiy. 
I think you know" that I differ in some respects with regard to 

the approach tliat the airline industry takes in this matter. Otherwise 
I wouldn't have introduced a separate bill myself, of course. 

I am bothered, liowever, by the fact that the airline bill makes so 
little reference to the strike as an alternative in this particular mat- 
ter. It seems to me particularly, in view of the recent decision of the 
court, which has affected railroad negotiating tremendously, and in 
view of recent history here in CongresSj with measures that have been 
said to constitute compulsory arbitration, that really, in looking at 
this problem, we do have to be very realistic about it. That was the 
starting iioint that I assimied in looking at the problem. And in my 
judgment I concluded that selective strikes in some form were going 
ito be witnessed for some time to come. I may have been wrong in that 
conclusion. 
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But with that in mind I approached tlie jjroblem that our best solu- 
tion then was to, No. 1, try in some regard to limit those selective 
strikes or to restrict tlieni, so tliat their damage was less harmful to 
the public, and direct it more riglit at management where it was 
originally intended, 

And No. 2, to the extent possible, to prevent tl;" type of whipsaw 
damage that you have so eloquently spelled out in your stjitement and 
wliicli has been io peculiar to t'le airline industry in recent years. 

"With this in mijid, 1 couldn't ueip but tVel tliat wliere you stress the 
comi>etition in your siiitement, on page 9 particularly, where you 
pointed out, that of the 400 to]3 markets, 320 of them are reserved by 
two carriers, and 60 of tiiem by three carriei-s, that in fact you argued 
very eloquently for some form of selective strike. Now, I know you 
would disagree Mith me in this regard, but I would ask you this ques- 
tion. If competition in the airluie industry is so keen, as you have 
clearly spelled out that it is here, then how can we in Congress say 
that a strike to one of those particular airlines is such a danger to 
liealth and safety, or is such a national emergency, that we in Congress 
should take away that basic right to strike? 

I will let you reflect on that for just a minute, and point out to you 
that actually a strike in one of those airlines has considerable less 
effect, for example, either on the public—or particularly on the public 
AS far as damage is concerned—and a strike, for example, in the auto 
industry that is peculiar to my State. In the case of the airlines, there 
are alternatives. There are the competitors right there that you men- 
tioned, in at least the top 380 market, they all have at least two carriers, 
and some of them three. 

With that in mind I would appreciate your answer to it. 
Mr. TiPTON. I think that the answer to the several problems that are 

implicit in your question is tliis, that one of the issues that anyone 
considering this has to concern himself with is what public interests 
are involved here, what public interest is this legislation designed to 

•safeguard? If the only public interest that concerns us here is the 
maintenance of transportation service, so that the public is served, 
tlien if that is the standard, if only one airline is struck on a com- 
petitive route, the public is not severely damaged. But we believe that 
there is a broader public interest that should be faced here as well. 
And your reference to the auto industry is a very good example. It 
doesn't hurt the public really to be denied a new automobile. You can 
keep driving your old one. What hurts the public, in the case of an 
auto strike, is not denial of new automobiles, but the terrible impact 
of imemployment and other more general economic influences pro- 
duced by the shutdown of such a major employer. 

Now, in the case of applying that same principle to the airline case, 
tlie public interest in an airline dispute might well not be in the mainte- 
nance of transportation service. It might be in runaway inflation, 
where wages go up so fast and so high, and in such patterns for other 
industries, that something must be done to improve the bargaining 
posture of management. That is an important public interest to take 
mto account. 

Mr. HARVET. If I could interrupt you right there, I think that is 
true. But where I would disagree with you again is, I think that we 
"here in Congress just have to be realistic also as to what sort of leg- 
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islation can conceivably pass Congress. And although we may wish 
to change the balance, as you suggested, as between the parties, I am 
not convinced in my own mind that compulsory arbitration is a real- 
istic means of doing that. I would have to tell you that. 

Let me, since my time is quite limited, get on to another area. 
In your bill, as I look at it, of the four alternatives that you men- 

tioned, really only the last two, No. 3 and No. 4—No. 3 is final offer 
selection in a little different form, and No. 4 is the compulsory arbi- 
tration—really only those two offer a final solution to the problem. 
Now, what would happen if, for examj)le, tlie panel would recom- 
mend to the Secretaries that they take alternatives, No. 1, that they 
do nothing, and release the parties for an economic test of strength, 
and the solution was not reached ? 

Mr. TiPTOx. Then you would havo a so-called selective strike. You 
would have a strike—-cither that or, the parties having reached that 
point, they might in the process settle. But let us assume that they 
didn't, and then you would have a selective strike. That is the refer- 
ence—actually the reference in our legislation to selective strikes. We 
say, let the parties, as Mr. Gk)ulard said, have at it. 

Mr. HARVEY. And the same is true with regard to alternative No. 2, 
that a board be created to determine the facts and make reconomenda- 
tions. Actually that is not a final solution either, is it ? 

Mr. TiPTON. No, as we have seen, the emergency l)oard type of ap- 
proach is not a final solution. Actually tlie.se various steps, we thought, 
were justified on two grounds. One, we didn't want to advocate, in tlie 
interest, of realism, we didn't want to advocate such drastic remedies 
under these circumstances that everyone would turn tlieir backs on the 
proposals. 

Mr. HAmT^T. Because they are not final solutions to the problem, can 
you truly tell us here that you think a Pi'esident or his Secretaries 
would recommend either alternative No. 1 or alternative No. 2, and 
know that the consequences of that might be having to come "back to 
Congre-ss again ? 

Mr. TrpTON. If they knew that the strike was going to create some 
drastic damage that would have to come back to Congress, I think they 
would pick 3 or 4. On the other hand, I would expect, in the case of 
airline disputes and maybe quite a number of rail disputes, if they 
continue on this selective strike business, to have the Secretaries re^ich 
the conclusion that there isn't sufficient public damage to be done here, 
that the parties can go ahead and strike. 

Mr. HAmTiT. What criteria can you suggest to us here in Congress— 
I am not sure how I should phrase tliis—No. 1, if wo were to i")ermit a 
selective strike, what criteria can we set up, how can we measure and 
determine that it is such a strike that does not imperil the national 
health and safety ? Now, we have done this in the railroad industrj', and 
it is very easy to do, both the luiions and management agree, by desig- 
nating tiio number of carriers and by measuring out the percentage of 
revenue ton miles, or how it affects the load-carrying capacity. But if 
we were to define selective strikes for the airline industry, how could 
we define it, in your judgment ? 

Mr. TrpTON'. I dont know. 
Mr. HARVET. DO you want to give some thought to that and submit it 

for the record later one ? 
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Or maybe Mr. Goulard has a comment. 
We would welcome, at any rate, in the future a letter from you, or 

your suggestion. 
(The following letter was received for the record: ) 

AiB TRAKSPOBT ASSOCIATION, 
Washington, D.C., December 8, 1971. 

Hon. JAMES HABVEY, 
V.8. House of Representatives, 
Washington, D.C. 

I>EAR MB. HABVEY : During the hearing held before the Subcommittee on Trans- 
portation and Aeronautics of the Houst; Committee on Interstate and Foreign 
Commerce regarding emergency labor dispute legislation August 4, 1971, .vou 
asked how we would define selective strikes for the airline Industry. You indicated 
at that time that you would welcome a future letter in resi>onse to your question. 

In the course of the hearings and the discussion of selective strikes, we falle<l 
to focus on the fact that the collective bargaining systems in the railroad industry 
and the airline industry are significantly different in that in the railroad Industry 
there Is nationwide multlcarricr burgnining. In the airline industry there has been 
rirtually no multi-carrier bargaining. Thus it Is not possible to formulate a 
definition of selective strikes in the airline Industry which would be comparable 
to that which you have developed for the railroad industry since selective strikes. 
In effect, do not exist in the airline industry. Accordingly, we lielleve that the 
selective strike provision iti your legislation should apply only to the railroads. 

In referring to selective strikes in the airline industry, it would be more ap- 
propriate to refer to whipsaw strikes. This term describes the process whereby 
a union plays off one carrier against another through the proce.ss of selecting 
for negotiation the economically weakest carrier first. It then uses that agree- 
ment as a base from which to obtain a higher settlement In the negotiation with 
the next carrier. This selective wliifisaw strategy has a snowball effect in creating 
an ever-spirallng inflationary situation in airline settlements contrary to the 
public interest. 

Under the airline proposal, the three Secretaries, or the panel appointed by 
them, would look at stalemated collective bargaining disputes and determine 
whether or not the public interest would be seriously injured by the outcome 
of their negotlatltons. The determination of possible public Interest injury would 
be judged not only from the standpoint of national or regional health and safety, 
but also from the standpoint of the economy of the nation or a region thereof. 
If there should l)e such an adverse impact, then it would be Incumbent upon 
the Secretaries to take the necessary available action to protect that public 
Interest. 

The opportunity you liave provided to clarify this point is greatly appreciated. 
Cordially, 

S. G. TiPTON, President. 

Mr. TrpTON. Let me check something. Mr. Goulard says that on page 
4 of our testimony—you might comment on that. 

Mr. GOULARD. Mr. Harvey, what Mr. Tipton is saying, I believe, on 
page 4 of the testimony is that you have a broader concept of what the 
public interest is. 

Mr. HARVET. You are saying, if I could interrupt there, that the 
definition you have in your bill—I just happen to have page 4 in front 
of me—would give the discretion to the panel and the Secretaries 
to make this decision. I recognize that. But my question is, based upon 
the premise, let me say, that that is not a sufficient criterion, organized 
labor wunts \o know definitely within what limits can they strike, 
within what limits can they feel free to exercise this basic rieht that 
they have, and how can we as Members of Congress spell out this right 
and get it into legislation for them. 

Mr. GoTTLARD. As I was about to say preliminarily—and I think per- 
haps we could furnish more specific langauge—^the test we would have 
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the panel use, the three panel members, would be this. Selective strikes 
•would be permitted, and the parties would be permitted to reach their 
own solution unless national health and safety is imperiled in the 
sense in which you have been using it, No. 1, a region of the coun- 
ti-^' would be affected substantially by the denial of service of the 
particular airline struck otherwise, or  

Ml'. HAn\T;Y. Really what you are saying, if I understand it, is very 
substantially tlie same as the provision that we have in the bill I in- 
troduced among many otliers, and that is, l>efore the selective strike 
is permitted there should be some affirmative certification by the Presi- 
•dent or by the administration that the strike will not affect the na- 
tional health and safety. 

Mr. GotTLARD. That is true in principle, except that our test is a much 
broader one, because we included the ultimate effect on the national 
economy by way of its effect on the inflationary spiral of a settlement 
"by way of capitulation, or what have j'ou, by that particular airline, 
•be it a large or small airline. You are not limied to national health 
and safety in the sense in which you have been using it. We think 
that is a very real consideration, and we urge, because of oiu* own 
weakness, and our own capitulations in the past—because this un- 
fortunately hasn't been true collective bargaining—we urge that this 
broader concept be adopted. 

Mr. H.\KVEY. Can I ask you another question very quickly here. In 
the bill that I introduced I had a provision which provided that after 
•a settlement had been reached in a particular selective strike, that set- 
tlement had to be offered to the other carriers involved, and it was 
what we called an antiwhipsawing provision which would attempt 
to let's say, do away with some of the otherwise effect that could come 
•about as the i-esult of selective strikes. Now, would you care to comment 
•on that? 

Mr. TiPTOKr. Mr. Goulard. 
^fr. GOULARD. Without reference to the other provisions of your 

"bill. I would say that that provision in and of itself, after selective 
strikes, has a lot of merit. And I think it demands a lot of considera- 
tion. That is one of the things that has concerned us over the years, 
this whipsawing. And it would call for the establishment of a pattern 
by economic force, but nevertheless the establishment of a ]>attem, 
and then the prevention of subsequent whipsawing or escalation from 
that pattern. And for that reason I personally think it has a lot. of 
merit. 

Mr. HARVEY. Thank you. 
Just one quick question for Mr. Tipton. In your statement you 

mentioned subsidy payments for regional airlines. And I perhaps 
should direct this question to somebody else. But can you t«ll me, are 
'we making subsidy payments to regional airlines where there are com- 
peting lines on the same route ? 

Mr. TiPTON. Yes. 
Mr. HAR%T:Y. We are? 
Mr. TiPTON. Yes. 
Mr. HARVEY. Thank jou. 
Thank you, Mr. Chairman. 
Mr. JAS1S.A3S. Mr. Helstoski. 
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lilr. HELSTOSKI. Thank you, Mr. Chainnan. 
ilr. Tipton, caii you establish some relationship between the fare 

increases and increases in labor costs as a result of strike settlements? 
Mr. TrpTox. The increases in labor costs, as are stated—hold a min- 

ute until I get the details of them in tlie statement—noting at the 
top of page 14, where the figures on that chart are shown to be 3 per- 
cent up in 196G, and then 5 percent 1967, 8 percent 1968,10 percent in 
1969, and 15 percent in 1970, now, the pei-oentage increases in fares 
hare—looking at them overall—have been during this period approxi- 
mately 9 percent. Now, during that period, of course, part of the time 
fares were still going down, tiiey were going down in 1967 and 1968. 
And then in late 1968,1969, tliey started to climb. So that their wa^ 
increases were absorbed during a very substantial part of tliat period. 

Mr. HELSTOSKI. What you are saying, then, is that the primary and 
major reason for the fare increase is based on the increase in labor 
cost ? 

Mr. TrPTOX. The primary reason we believe for the rate iiici-eases 
has been the increase in laboi- costs. As we ha^'e pointed out, if our 
labor cost increases had just followed the inflation rate dunng this 
I>eriod, we would have, 1 believe, the figure presented in the state- 
ment, it would have reduced our cost this year something like $60G 
million. '     '' 

Mr. HELSTOSKI. On page 16, Mr. Tipton. you have a short informa- 
tional item on short haul markets, one way coach fares. You begin 
with the Washington-New York run, $23.15 in 1971. If you took that 
figure back to 1967, the early part of 1967, that fignre would have 
been $13 not $17, which is a lOO-percent increase in the face cost. I 
have this question. How is it that an airline—this is a 200 mile mm-^- 
how is it that an airline in an intrastate situation in California with 
a 300 mile run, could in today's fare market, produce such a run for 
$16 a person. 

Mr. TIPTON. There are quite a munber of reasons. One. the fact that 
that airline restricts its ser\'ice entirely to a higlily dense market of 
alwufc 400 miles, and conducts little if any service, or no sen-ice, outside 
of California. Consequent!}' it doesn't have the requirements for main- 
taining other service all over everj- place else. The service is dense, 
and thus you can maintain that at a fairly low figure. And I think 
that a further reason for that is the fact that it is an nncertificated 
carrier as far as the Federal GoveiTiment is concerned, and certi- 
fication brings with it not only additional service burdens, but also 
additional expense. 

Mr. HELSTOSKI. It is no denser than the New York-Washington 
market. 

Mr. TIPTON. NO, it is no denser. But the point about the New York 
market is, for the cai liers operating in the New York market, they also 
have to serve small towns all over their system, so that they liave got 
some very dense markets of that kind, and also some very tliin ones 
of the other. And the effort is to make them all balance out. Tlie stud- 
ies that have been made by the carriers and by the CAB on this sub- 
ject—this is the point of the comment here—is" that in these short haul 
markets you do have a higher degi-ee of cost per unit of service than 
you do have in the longer hauls. Consequently, rate increases in those 

66-871—71—pt. 1 23 ' ' ' 



344 

areas have been gi-eater percentagcM-ise than they have been in the 
longer hauls. 

Mr. HELSTOSKI. T don't understand that, Mr. Tipton. I am talking 
specifically about Washington-New York as the Eastern Airline shut- 
tle ser\'ice. 

• 3Ii\ TrpTON. Yes. 
Mr. IfcLSTOSKi. What I am pointing out is that there has been a 100- 

perceut fare increase—and certainly tliis dwsn't bear any relation- 
ship to the labor increase.s in that period of time—by the percentages 
that yo\i give on page 1-i of your testimony. 

Mr, TiPTOX. That is the point that I was trying to explain—I did a 
very poor job of trying to expla in it. 

In establishing rates for overall air transport operations tlie CAB 
determined some time ago that those rat^s, as they said, should be cost 
oi'iented, in otlier wordi, the diflVrences in rates per mile sliould re- 
flect the ditferences in costs per mile of the varying types of opex-a- 
tions. The short hauls of this kind are the liigliest- cost, because you 
have all of your passenger handling, all of your ticketing,all of every- 
tlxing else that goes into the total expenses for carrying a passenger 
fixed, no matter how many miles he goes. And they said, you must 
fix your charges on that basis. And that is what was done. 

Now, in the longer haul market, say, of tnuiscontinental, or a thou- 
sand-mile haul or something like that, you would find the rate increase 
involved here much less, aud in transcontinental markets, very little. 

So that this is scaled upward to the short haul jnarkets. And that is 
the reason. You get the lieavj- impact on shoit liauls. 
; Mr. HELSIXISKI. AS a matter of fact, this particular airline received 
a rate increase without appearing before CAB in tlie last instance, 
just an automatic increase in the fares, not witlistanding the fact that 
they didn't appear before the CAB. 

Mi: TipTOX. Under the ratemaking system laid down in the ^atute, 
the initiative is supposed to bti on the carrier to decide what his rate 
shall be, and to file it. It is only in the cases where the board wants to 
object to that the board interferes, and you ha\'e a hearing. So I ctm"t 
remember these changes of rates in the New York market in detail. 
But it would be fairly normal to be able to file a rate and have it go 
into effect without apjjearing before the board. That is tlie way it is 
su]5)}Osed to work, as a matter of fact. 

Mr. IIELSTOSKI. If we were to take an index of 100, what part of 100 
would increase in labor costs he, and what otlier increases woidd be 
involved that ai-e reflected in the passenger fare increases? 

Air. TrpTox. Fifty percent of our total cash operating costs are 
labor costs. And this year that is rising about 15 percent. Our materials 
and sujjply costs are about 30 percent of total cost. They are going up 
at about .5 percent. And it is the combination—the disparity between 
the increii.se in lai>or costs and tlie increase in other costs that causes 
us to reach the conclusion that the increase in labor costs have had a 
major effect upon the need to incresise fares. 

Mr. IIEI^TOSKI> And the otlier 20 that remains would lie advertising 
and the frills that ai-e placed on the airlhies?      . 

:Mr. TJPTON. The advertising, I think—o.ur advertising is about 1V» 
pe^-cfiit of total revenues! Our fooclcosts are ft lesser percentage than 
that. 

(The following letter was received fcr the record:)     r-     --    . 
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AiB TaASSPOBT ASSOCIATION OF AMEBICA, 
Washington, D.C., August 10, J971. 

Bon. HENBT HELSTOSKI, 
Bowie of Representative*, 
WasMngton, D.C. 

DEAB CONGBESSMAN HELSTOSKI : To further clarify iny answer to your question 
on airline passenger food and advertising expenses posed in labor legislation 
bearings of August 4, the following information should be helpful. 

Passenger food expense of the twelve major airlines in calendar year 1970 
amounted to $2S5 million, or 3.5% of total operating expense (3.9% of cash 
operating expense). Advertising expense was $180 million, or 3.2% of total 
operating expense (2.5% of cash operating expense). 

Also, I might elaborate on my answer to your questions regarding recent 
fare increases and airline unit labor cost changes. From 1962 to 1970 the yield 
per passenger mile declined 8%. Unit labor cost during this time period increased 
CS%. In the three year iieriod 196&-1971 there have l)een general domestic fare 
increases amounting to 16%. This is atM)ut equal to the 15.5% increase in unit 
labor cost experienced by the airline industry In 1970 over 19ti9. Thus unit labor 
cost Increases In one year approximately e<inalled the fare increases granted 
over the last eight years. 

Cordially, 
. S. G. TiPTON, President. 

Mr. HELSTOSKI. HOW does that I14 percent relate to that index of 
a hundred that we use arbitrarily^ 

Mr. TiPTON. It would be in the neiphborliood of li/.> percent. Because 
I was trying to compare it—normally your advertising co.sts are pre^ 
aented in a i)ercentage of passengers re\ enues. And I think that it is 
in the neighborhood of li^ to 2 j^ercent. 

Just a second. We will check and get it right. 
I am sorry I don't have the figures at my fingertips. But advertising 

is about 2 to 3 jjercent of ca.sh operating cost, and food is about 3. 
Mr. HELSTOSKI. Does that liA percent include a figuiv like an annual 

advertising expenditure by Pan American of $165 million, for 
example? 

Mr. TiFixiN. If Pan American s])ends that amount that would be 
reflected. It strikes me that that mu.st be—it .strikes me as being (juite 
high. I will put in at this point the exact amount that Pan Am .spends 
for advertising in a year. 

Mr. (TOULARO. It is not 25 percent. 
Mr. TiPTON. Mr. Goulard, who was until recently vice president of 

Pan Am, says that it is not even 25 percent of that. 
Mr. GOULARD. It is $34 million. 
Mr. HEI^TOSKI. The total dollar figure of advertising expenditure. 
Mr. TiPTOx. ^'es. 
Mr. HELSTOSKI. Do you think the airlines are sufficiently competi- 

tive, Mr. Tipton. 
Mr. 'I'iPTox. I would as.suredly say that they are sufficiently com- 

petitive. The level of competition in this business comes close to vio- 
lent on occasicm. And flnit, as 11 matter of fact, is what results in what 
I would regard as pretty higli advertising expense, pretty high food 
cost, and a variety of otiier cluiracteristics of our business which 
undoubtedly raise this cost .'•(^mewhat. 

Mr. HFX.STOSKI. The essential point, Mr. Tipton, is that it seems 
that yoti are placing the onus and ivsponsibility for fare increases 
primarily on the laiior market it.self. And my i)oiiit is that there are 
other areas tiiat are eipially as higli. perhaps not in terms of percent- 
ages, but in terms of rising costs, that ha^-e the impact and result in 
the fare increases for passengers. 
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Mr. TiPTON. We have nothing that compares with the percentage 
rise in labor costs, nothing. 

Mv. HELSTOSKI. I thank you. 
That is all I have, Mr. Chairman. 
Mr. JARMAN. Mr. Kuykenclall. 
Mr. KuYKENDALL. Mr. Tipton, it is good to have you here. 
Mr. TIPTON. Thank you, sir. 
Mr. KuYKENDAix. As one member of the committee, not only do I 

think you are competitive, I think von also are sometimes guilty of a 
little fratricide in the other direction. 

Also as one who has spent most of my adult lifetime in the field of 
selling things, as everybody who ever attends this committee knows, 
certainly when you are in trouble is no time to stop trying to sell your 
product by cutting back on advertising. In fact, I nave criticized some 
of the airlines for being a little too reluctant to sell their wares as 
strongly as they should. As one member of this committee I want to 
make very clear the way I feel about it. 

I wish I could be as agreeable on some other points, on the possi- 
bility of selling some of the ideas that have been presented here this 
morning. 

1 deeply appreciate the very candid and straightforward set of facts 
and figures and some of your ideas. But very much in line with Mr. 
Harvey's statement, I am left almost cold with the possibility of being 
able to get our customers—and our custonun-s here happen to be the 
Members of Congress—to buy some of our premise. 

For instance, how do we ditfercntiate, when we .start casting out into 
this entirely new field of saying that the welfare of an industry 
becomes our business, instead of just the welfare of the people be- 
coming our business? I know you well were aware when you wrote 
this proposal that we would be asked to cast into a new area, I am 
fully aware that you were aware of that at the time you suggested it. 

But in that light, what would you suggest that we do in the area of 
the recent steel strike settlement as Members of Congress ? And every 
one of us that read that the steel strike was settled said, thank good- 
ness it is over. But the very next day we knew that after the price 
increase that both management and labor in steel—tliey are in the 
same ball park on this one—are going to 1« back in here on us in less 
than G months to control imports. So we sit back as Members of 
Congress and let the American steel industry—because we know it is 
not our mandate to get involved—price themselves out of the world 
market, and then we have their problems back in our lap as an 
inheritance. Now, where back in that chain of events should we get 
involved, if at all ? It relates, doesn't it ? Because we ai-e talkmg about 
the overall industry. We know we are going to have the import prob- 
lem in this Congre.s.s, we have already had it, and we are going to have 
it again. So I think in tlie way, other than the fact that CAB tells you 
that can't go up—they don't ever tell you when j'ou can't go down— 
isn't it a related issue? 

Mr. TiPTOX. Yes. I think the issue we presented to the committee of 
rising labor costs, corresponding rising prices, and reduction of serv- 
ice, is obviously a problem, not solely related to the airlines and the 
railroads. It is a much broader proijleni. And I think we approach 
the question of Government inten-ention, shall we say, a little differ- 
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ently than many, because tlie Goveniment intervened witli the rail- 
roads in 1887, and the Govennuent intervened with tlie airlines in 
1938. And in our case, we are presenting here a \-ery tiny step designed 
to redress the imbalance in bargaining so that we can Keep down our 
labor costs a little better. We are not suggesting that labor costs be 
frozen. We would have some reason for suggesting that, in view of the 
fact that our prices and our profits are regulated by the Government, 
but we are not recommending that. In the case of other industries, I 
thin^ the Congress is not interested particularly in the survival of a 
particular company as a coiai)any, they are interested in the impact. 
of the lack of survival on employment and on employees and on the 
public generally. 

Mr. KuTKEXDALL. Let's explore something right here. Obviously 
either through CAB's unwillingness or your unwillingness—and I 
gather probably it is j^our own reluctance—you haven't been willing to 
mipose nigh enough fares on the flying public to return the minimum 
satisfactory 5 or 6 percent on invested capital. Now, I just wonder if 
we had such a daring approach here as to legislatively charge the CAB 
with the responsibility for high enough fares across the board on 
everything to give you a 6 percent return. I wonder if you would be 
here if that were true? 

Mr. TiPTON'. I haven't the slightest doubt but that if that proposal 
were made, we would very quickly be here. 

]VIr. KuYKENDAu.. To oppose it ? . _ , 
Mr. TtPTON. Opposing it. 
Mr. KuYKENDALL. I hopeyou would. 
Mr. TiPTON. Because it is a nice question of judgment, of course. 

And the individual airlines have to make it. At this present moment 
every airline needs all the money they can get. But tliey have not pro- 
posed increases that would actually yield them their appropriate rate 
of return, which is actually 12 percent, as determined by the CAB. 
They have not asked that. And the reason they haven't asked it is 
because they must be sure that they don't increase their prices so mucli 
that the puolic doesn't use the service. Now, no one knows, including 
the CAB and the airlines' best marketers and economists, what that 
level is. 

Mr. KuTKENDALL. I wasn't suggesting 6 percent, I just thought that 
you would be glad to settle for that next year. 

Mr. TiPTON. We would settle for it next year. But you have to have 
tliis nice balance, and you have to strive toward it, you never hit it, you 
have to have this nice balance between fares and growth. 

Mr. KuYKENDAiA. Let me change direction here for a couple of min- 
utes for the sake of the record. I think it is something that we should 
get in the record. And that is the relative overhead per passenger-mile 
on so-called commuter hops as compared to long hops. Now, let me ask 
you, if I am fairly close in a ballpark figure, three round trips to New 
York would be all an airline with a crew could take in one daylight day, 
wouldn't it ? Would that be about right, about three round trips ? 

Mr. TrpTON. It could be four. Let's assume that that is it—I can't 
testify that that is right, but let's assume that it is. 

Mr. KuYKENDALL. Four round trips. Now, that three round trips— 
the reason I like to use the—three round trips is about equivalent, three 
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full round trips is equi\alent to one way to Dallas. Now, you can easily 
make a round trip to Dallas in a daj', very easily, can't you ? 

Mr. TiPTOx. Yes. 
Mr. KTJYKENDALL. SO a round trip to Dallas is equivalent to about— 

in distance—about six round trips, five and a half to six, to New York. 
Now, your down time on your round trip to Dallas would be the turn- 
around time in Dallas, which is what, about an hour and a half? 

Mr. TiPTON. Yes, it should be that. 
Mr. KtTYKENDALi,. Now, your down time on four or five round trips 

to Washington is probably five times that much, isn't it? 
Mr. TiPTON. Yes, it should be five times that much. 
Mr. KuTKENDALL. This is one of the things that totally relate to 

this vast difference that CAB is now requiring, right, that you should 
in some way reflect ? 

Mr. TirroN. Now you have the<«e operations conducted also in the 
most congested areas of the country. So you have built in loss of delay, 
and you have lots of lost airplane time. 

Mr. KuYKEXDALL. I think it is important that this be in the record. 
Now, to go back to the question at hand. The final-offer selection, 

has alreadv received my support. I^t me say tliat I want to commit 
you on a fittle bit of an addition to what is offered in the Harvey 
bill on the final-offer selection. I kind of like the idea of letting the 
parties see eacli other's final offer about 5 days before the final date to 
give them a chance to settle on their own. I don't think I would give 
them a chance to make another offer to a board, but I would let tnem 
see it and try to settle it between themselves before thej- know who is 
going to be selected. I don't think I would let them make another offer, 
but I think I would expand on the Harvey approach a little bit, about 
5 davs before the final date let them see each otber's final offer, and you 
would j>orhaps get a settlement at that time. 

Mr. Tipton, do you have lockout authority ? 
Mr. TiPTON. I am going to ask Mr. Goulwrd to answer that. It is a 

fairly complex legal question. 
Would you answer that ? 
Mr. GOULARD. It is fairly complex, and you think unsettled, but in 

general I would assert that we do. 
Mr. KuYKF.xDALL. Now, here is something that you in the industry 

are going to liave to answer for in the process of us writing this legisla- 
tion. Without coming to Congress, without any national emergency 
situations at all, in other words, without any more coercion than 
exists in your system, you said yes, and signed your name to all these 
increases. As much as we hate it, maj^be you would have been better 
off to have been back in here a couple of times. Maybe you ou^ht to 
have gotten your backbone up and been mean and stubborn and said, 
to heck with the public interest and to heck with the flying public, 
let's get some blood on this one. Maybe you should have done that. 
What do you think? 

Mr. TIPTON. The airlines have taken some very extensive strikes. 
Northwest just finished one in Decembei* which had gone on for 6 
months, with the rather tragic consequences that I described. Our 
difficulty ifl not an unwillingness to take a strike. It is the great varia- 
tion in abilities and willingness to take a strike. So that a pattern can 
be set that even the carrier willing to take a strike can't meet it. Ac- 
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tiially in Northwest that strike, when that strike was called, they had 
a 42 percent increase over 3 years laying on the table. 

'Sir. KxTYKENDAi-L. What about tlie mutual aid practice on strike 
funds within the indiistrj-? To what extent does that help a carrier 
like Northwest? 

Mr. TrpTON. It helps a great deal. 
Mr. KuTKEJTDALL. Docsn't that give you somewhat of a compen- 

sating power to compensate the power of the union in the whipsaw 
thing? 

Mr. TrpTox. What that does is keep the struck airline from being 
knocked out of business completely. Now, it doesn't solve the problem 
by any means, and it doesn't keep him from being terribly hurt in the 
process, because as in at least two major areas—^the mutual aid agree- 
ment doesn't help him pay his interest expense, which industrywide is 
a million dollars a day now. And second—and this is really more impor- 
tant—it doesn't help him start up again. When the strike is over, he^ 
has in effect nothing. He calls employees back, he cranks up the air- 
planes to go, and all liis traffic has disappeared. As you know, much 
of the traffic on the airlines is reserved in advance. And he doesn't hav& 
any reservations. And the customers have gotten accustomed to using 
other airlines, and he somehow has to pei-suade them back. 

Mr. KuYKEXDAi.L. Lct me be devil's advocate here on a slightly dif- 
ferent question. 

I will wind up in alwut a minute, Mr. Chairman. 
The three Cabmet officers—and tliis might be the greatest deterrent 

to tretting Cabinet officers to serve that we ever had because they are 
going to be in the lion's den when that happens, if we should ever go 
a route like this, which I doubt if we can—the three Cabinet officers 
determine that not only the health and welfare of the countrv is in- 
volved, or a section of the country, but that the industry is also in- 
volved. Shades of Charlie Wilson's "What is good for General IMotors 
is good for the country" stat<>ment, which might get that thrown back 
in our faces if this comes up. They say that the economic impact of 
this strike would be so great on this section of the industry that we 
cannot allow it to happen. Aren't we saying in so many words—now, 
everyone accepts—you have clearly stated your opinion that you have 
to balance the procedure to where it is equally fair, and should I say, 
the final amount equally desirable to both sides—but by making this 
statement, haven't you told the unions that the economic clout that they 
expect to use as their side of this picture has to be taken away from 
you in order to save tlie country ? 

Mr. TiPTOx. I think that the issue that these three Secretaries are 
going to be dealing with is not the welfare or the well being of an 
industry-, what they are going to be dealing with is the impact on the 
public in a variety of different ways, rather than any concern for a 
particular company. I think that is important. 

Mr. KTJYKENDALL. You are differentiating now between a com- 
pany and an industry? 

Mr. TiPTOX. No  
Mr. KuYKEXDALL. I think vou should. The industry is our concern, 

an individual company should not be so much our concern. 
Mr. TrPTON. But your concern for tl^e industry is not for the industry 

as such, but the impact of its failure on the pul)lie or the United States. 
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upon this question, they wouJd take into account a very broad range 
of public interest. One of tlie things I haven't dwelled on is one that is 
terribly important. And that is our position in the international trade, 
and the balance of payments, because these strikes have in the past 
and will again occur, or we expect them to occur on our international 
operations. I think we are hittmg here on what seems to be the major 
difference in approach between the airline-railroad bill and other bills, 
and that is that we are recommending strongly that a broader public 
interest be taken into account rather than the national health, and 
safety. 

Mr. KuYKENDALL. Thaiik you, Mr. Chairman. 
Mr. JAKMAN". Gentlemen, we very much appreciate 3"0ur being with 

us to make the record on this very important subject. 
Mr. TiPTOx. Thank you very much, Mr. Chairman and members of 

the committee, for being so patient with us, 
Mr. JARMAX. The subcommittee will stand adjourned. 
(Whereupon, at 12:10 p.m., the subcommittee adjourned, subject to 

the call of the Chair.)        . 



SETTLEMENT OF LABOR-MANAGEMENT DISPUTES IN 
TRANSPORTATION 

TUESDAY, SEFTEHBEB  14,  1S71 

HorSE OF EErRESENTATm:S, 
SuBcoMsriTTEF, OX TRAXSPOHTATIOX AXD AEROXAUTICS, 

COMMITTEE O^ INTERSTATE AXD FOREIGX COMIIERCE, • 
Washington. D.O. 

The subcommittee mot. pursuant to notice, at 10 a.m., in room S-'JSS, 
Ravburn House Office Building, Hon. Jolm D. Dingell, presiding 
(rion. John Jarman, chairman). 

i[r. DINOELL. The subcommittee will come to order. 
This is a continuation of the scrutinies of the Subcommittee on 

Transportation and Aeronautics of legislation and methods for the 
settlcnient of transportation labor disputes. 

Our first witness is Mr. Ralph W. Kittle, vice president. Interna- 
tional Paper, Co.. appearing on behalf of the Forest Industries Council. 

Mr. Kittle, we are certainly pleased to welcome you before the com- 
mittee. We are delighted to have you before us for any statement you 
choose to give. 

STATEMENT OF RALPH W. KITTLE OU BEHALF OF FOKEST 
INDUSTRIES COUNCIL 

Mr. KITTLE. Thank vou, Mr. Dingell, and other members of the 
distinguished subcommittee. Thank you for giving us the opportunity 
to make this statement. 

In the interest of the committee's time, I shall omit parts of my writ- 
ten statement, but may I ask tliat the complete statement be printed for 
the record ? 

Mr. DiXGEix. "Without objection, vour complete statement will ap- 
pear in the record following jour oral presentation. 

"We are more than happy'to hear such other comments you choose 
to give. 

Mr. KrrTLE. My name is Ralph Kittle. I am vice president, corporate 
affairs, for IntciTiational Paper Co. I have been with International 
Paper Co. since 19.54 in various positions including corjioration vice 
president of industrial and labor relations. Previously, I have prac- 
ticed labor law in New York City. I have served in Government as 
counsel to the U.S. Senate Labor Committee, as a consultant to U.S. 
Labor Department, and in various other capacities. And previous to 
that I had a farm, and a warehouse on a railroad, in Ringgold, Ga. 

I am testifying today for the Forest Industries Council, a policy 
coordinating body composed of national organizations with intereste 

(3.-.1) 
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in the growing, processing, and marketing of wood and wood fiber 
products. 

On the inside of the front page of our statement you will find a more 
detailed description of the Forest Industries Comicil. 

The selective disruption of rail service which imposed severe hard- 
riiips on all citizens of the United States in late July was concluded on 
Monday, August 2. Long before this date our industry had arrived at 
a policy position for improving transportation labor legislation. On 
August 5, the Forest Industries Council published and distributed a 
position paper with respect to its determination to face the national 
transportation issue and seek solutions. I ask that a copy of that paper 
be inserted in the record. I hold it here and ask it be inserted at the end 
of my statement. 

Mr. DiNGELL. Without objection, it is so ordered. 
(See "Facing the Xational Transportation Issue," p. 362, thishear- 

Mr. KJTTVE. It states in part: 
The forest products ln(l«str.T Intends to testify In support of legislation which 

will require both transportation workers and transportation management to keep 
freight systems operating without interruption in the national interest 

It is my purpose today to offer our industry observations on the grav- 
ity of continued threats to the orderly conduct of the Xation's business 
as a consequence of transportation disputes. We seek congressional as- 
sistance which will require both transportation, labor, and management 
to fa<;e up to their respective responsiijilities to the national interest. 

It is our judgment that triinsportation strikes have imposed irrepa- 
rable losses on the entire Xation and that any approach to a solution of 
this recurring problem must take into account the national future, 
rather than the tragedies of the past. 

Our industry is not here to indict either labor or management for 
damages suffered in the recent rail strike controversy. If blame for 
past errors is to be assigned, it must, in our judgment, be shared in 
var\'ing degrees by transiX)rtation management, transportation labor. 
Federal agencies, the Congress, and the public at large. Together these 
elements have imposed both statutory and traditional restraints upon 
the abilities and even the willingness of transportation labor and man- 
agement to resolve their legitimate differences. 

The objective of our statement is to: 
One, show the costly and wasteful effects of transportation strikes 

on the forest industries and on the Nation. 
Two, indicate the tragic economic conditions of the transportation 

companies which point toward nationalization of these vital services. 
Three, propose congressional action to improve the Railway Labor 

Act and to provide machinery for the final settlement of labor disputes 
in transportation services, especially witli respect to tliase over which 
this committee has jurisdiction. 

Before you now are legislative proposals to provide means to liandle 
work stoppages on the railroads and other transportation services. Our 
industry believes that no more important issues than these vital pro- 
posals will come before you this session. 

Tliat is why we are here today—to impress upon j'ou the firm belief 
of the forest products industry that for the future of our Nation and 
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its economy the labor laws affecting the transportntion industry must 
be completely overhauled. 

Now I ^ to the top of page 5. second paragraph. 
If our internal transportation chokes or atrophies, the rest of in- 

dustry and the Nation's coinmorce atrophy with it. 
In no case is this moi^e true than for the forest products industry. 

From raw material to fiuishwl product we must more almost 80 per- 
cent of our products by mil. Our raw materials and many of our 
finished products are bulky. Tiny are not easily shifted to liighways 
or waterwaj's, and certainly not to air. 

The possibilities of alteriiative transportation are small indeed. 
Water transportation on inland waterways is limited to the water- 
courses themselves. Intercoastal transiwrtation is prohibited by the 
strictures of the Jones Act. 

A switch to highway transportation, aside from its present economic 
barriers, would impose a massive burden upon the Nation's highways^ 
whose cost would far outweigh the cost of modernizing rail service. 

I say "modernizing" because deterioration of rail service in the con- 
tinental United States is basic to many of the problems of the forest 
industrj'. Keep in mind that ours is an industry that operates in 
every region and every State. "\Ve tejid to locate our manufacturing 
facilities near our raw material—South. Wast. East, and North—and 
to ship our products to population centers. We need freight service 
from aU regions in all directions. 

The conujination of Federal regulation, archaic labor rules, loss 
of earnings, lack of inA-estment in new equipment, general lack of 
innovation for whatever reason, take a heavy toll on railroad progress 
and productivity, and on our industry as well. Top this off with rail- 
road and other transportation strikes and the attendant inability to 
move our products, and you can see the predicament in which we find 
ourselves. 

No matter how well managed, how efficient and productive the lahor 
force in a forest product plant, to the consumer we are no more efficient 
and economical than the transportation that delivers or fails to de* 
liver our product, and yet over that we have no control. 

The inadequacy of the Railway Labor Act is borne out by the fact 
that Congress has had to act seven times in the last 8 years to settle 
disputes that went through the procedures of the old 1926 act but 
came out with no solution. 

We believe that above all, this legislation written 45 jrears ago must 
be updated to provide settlement of disputes without interruption of 
essential transportation service. 

If this is not done, we face in the future further repetitions of the 
costly and crippling strike through which we all suffered in July and 
early August. The transportation crisis is not over. The Nation faces 
the prospect of a similar strike against the railroads within a few 
weeks, and others are pending. 

Let us remember the impact of the July-August transportation dis- 
location, direct and indirect, on our economic, social, political, and en- 
vironmental spheres. 

Now, the next part of my statement deals with the effect of the 
strike on various industries, but I am sure you are familiar with most 
of this so I will turn to the second paragraph on page 8. 
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The strike had an adverse domino eflFect in the paper products in- 
dustry. "When the trains stopped running, converting plants, pulp 
mill;?." packaging plants, and other paper-based facilities were severely 
affected. 

For instance, the imminent closing of just the California operation 
of one major companj' would have put some 500 people out of work 
at a loss of $50,000 per day to the company. Had the strike continued, 
it could have resulted in losses of $100,000 a day with 8,000 jobs 
affected. 

Another company faced shutdowns of plants in five States involv- 
ing several thousands of people. 

Crop losses due to the strike resulted in severe reductions in orders 
for boxes and linerboard and created related unemployment. 

As for lumber and wood products, five lumber companies in Oregon 
were shut down by July 23. By July 30, it was reported that Oregon 
forest products firms had lost sales valued at $36.1 million, and it was 
predicted that 150,000 workers would be laid off if the strikes con- 
tinued much longer. The American Plywood Association said 3,000 
were idled in that industry. And Greorgia's pulpwood industry was 
described as losing millions of dollars. Of course, forest products 
firms in other States were affected similarly. 

Valuable wood chips, used in producing paper and particleboard, 
were piled up to overflowing at many plants where storage capacity 
had been exhausted due to tlie effects of the twin work stoppages on 
the rails and at west coast ports, where longshoremen had walkSi out. 
Wood chips were reported burned at seven locations in Idaho, Wash- 
ington, and Oregon. 

Tiie effect of the selective strike system applied in the rail contro- 
vei-sy was nationwide, even though only certain roads were struck. 
Even the railroads which continued to operate suffered a decline in 
business. 

Tragically, the impact of transportation strikes is not limited to the 
period of shutdown. Shippers and receivers must spend millions of 
dollars beginning to prepare in advance to deal with the effect of any 
disruption. And there are residual problems which take months and 
millions of dollars to overcome. 

Delays in moving limiber and plywood, essential materials in home- 
building, create shortages and dislocations spurring higher costs to 
homebuyers. Strike-caused losses to wage earners, shareholders in com- 
panies affected, and local commimities where the bulk of the dollars 
earned are spent, harm ultimately the Treasury of the United States 
which receives taxes based on national economic activity. 

One thing the recent strike proved above all. That is that the Rail- 
way Labor Act is not adequate to meet current situations. The strike 
showed conclusively that the greatest economic burden of the blow 
is not on the rail workers, nor tiie railroad companies, but on the ship- 
per and the consumer. The damage to these imiocent victims is many, 
maiiy times that of the parties concerned. 

W e respectfully sul^mit that the Government must act to protect the 
rights and the economic welfare of the innocent parties—the shippers 
and consumers—by providing a system to arrive at final settlement of 
transportation labor disputes without shutdown of facilities so essen- 
tial to the welfare of the general public. 
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A selective strike, wliich the courts liave now ruled permissible, can 
bo as devastating to many segments of the economy as a full, national 
strike. In effect, there is no such thing as a true "selective" strike, in 
our opinion, even if the walkout is limited to one or two railroads. In 
reality, all the railroads of the Xation are linked. They are part of 
one national network on which traffic and goods are moved from one 
railroad to another, even though segments of the network are owned 
and controlled by different companies. 

The crux of the matter is that the railroad industry is unique. As a 
highly regulated ijidustry with obsolete labor laws and labor agree- 
ments, it Tacks effective free collective bargaining. Therefore, unique 
procedures in handling labor disputes must be applied. 

It is obvious that our vital transportation jndu.stry—the arteries and 
veins that provide the lifcblood for the Nation's economv—is in a sorry 
state. The railroads and airlines have been sapped o{ their vitality, 
largely, we believe, by archaic regulations antl union re<iuireni('iits. 
Several leading raih-oads are, as you know, in bankruptcy, and a num- 
ber of othei-s are on the brink of financial collapse. You have hoard 
from the Air Transport Association that the Nation's airlines are in 
serious financial difficulty. Mo.st of our airlines operated last year 
with large deficits. I understand in the ai-ea of $200 million, and are 
e.xpected to operate at about the same area of deficit this year. 

While these transportation industries are expected to serve our Na- 
tion's needs and to respond in our economy as private enterprise, they 
are so restricted by Government regulation and so choked by union' 
recallircments that they no longer can survive unless Congress provides 
relief by permitting commonsense and fairness to be applied to those 
vital services. 

The dark specter of nationalization of our private railway and air- 
line systems could be imminent if you fail to overhaid the obsolete 
railway labor laws. 

Careful investigation should be made of the rights, obligations, and 
opportunities for improvement of labor-management relations under 
the Railway Labor Act. 

(a) Many of us have long assumed that a strike has as serious im- 
pact on employees as it does on the employer. Traditionally, we have 
thought that when a union goes on strike its members are cut off as com- 
pletely from income as is the company whose production lias ceased. 
Also, we have assumed that the right of a company to lockout—which 
means simply the closing down of a facility or operation—equates with 
the right of a union to strike. The evolution of labor-management rela- 
tions has made these original assumptions no longi>r valid. Moderniza- 
tion of the Railway Labor Act will require a reapprai.sal of the rela- 
tive bargaining positions and options available to both labor and 
management. 

(b) Whipsaw and selective strikes, particularly in an interlocking 
transportation industry, can be oppressive weapons. The lockout by 
management can be self-destnictive. Should not the rules for labor- 
management relations protect the public interest from such practices 
by either party ? 

(c) Lack of authority to imion negotiators to make binding agree- 
ments on liehalf of the members they represent often lias led to settle- 
ments at the bargaining table only to be followed by rejection on a 
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ratification vote. This seriously hami^ei-s the collective bargaining 
process by making tlie employer extremely reluctant to put out his best 
offer because he might doubt'the boaa fides of an acceptance which can 
be so easily rejected. Is it not appropriate to require negotiators on both 
sides of the bargaming table to have authority to make binding 
settlements ? 

(d) Railroads and airlines are now uniquely required to finance 
strikes against themselves, in effect, because the Railroad Unemploy- 
ment Insurance Act i)i'ovides unemployment pay for employees while 
they are out on strike, and this obviously does not encourage col- 
lective bargaining. Should these transportation industries be treated 
differently than other industries in this respect ? 

(e) Secondary boycotts and otlier pressures imposed on third parties 
and the public to cease doing business with a stnick employer are awe- 
some weapons. Taft-Hartley has certain prohibitions against tliem, but 
the public can be seriously damagetl by rights to resort to secondary 
boycotts under the Railway Labor Act. Should not they now be 
prohibited ? 

(f) Management needs the loyalty of all its employees, certainly the 
individual loyalty of its supervisoi-s. The Railway Labor Act permits 
"subordinate officials" to belong to unions just as do the employees they 
supervise. This could, and undoubtedly does, interfere with su]iervision 
and discipline, and therefore, weakens the employer in administering 
and enfoi'cing the labor agreement. In this age when the concept of 
"conflict of interest" is so clearly enunciated in public affairs, is it not 
paradoxical that "conflict of mtcrest" is protected by statute in the 
Railway Labor Act ? 

(g) A basic right of employees has l^een understood to be the right 
to jointly decide to join or not belong to a union. We understand that 
this and other basic representation procedures long provided by the 
Labor-ilanagement Relations Act are not contained in the Railway 
Labor Act. Wliy sliould not parties under the Railway Labor Act 
Ivave the same rights as afforded all other industries? 

(h) Undoubtedly, the most important factor in the balance between 
railroad unions and management in collective bargaining has been 
the tendency of Congress, when collective bargaining has failed and 
emergency strikes have resulted, to enact high wage settlements, often 
witliout requiring more efficient work rules and practices. This practice 
by Congress has hampered bargaining, the give and take, which is 
ordinarily assumed and expected. Is not this practice one cause of the 
Ijreakdown in collective bargaining under the Railway Labor Act ? 

(i) Also, is it not the responsibility of the Congress, in the present 
circiunstances, to fortify the provisions of the Railway Labor Act in- 
tended to encourage labor stability and to provide the means to resolve 
labor issues, by now encouraging labor-management collaboration for 
improved productivity ? 

(j) Finally, and most imiwrtant, since our Xation as a whole, and 
certainly the forest products industry, camiot afford the continued 
strikes on our railroads, we ask you to provide the following emergency 
strike provisions. These are general suggestions, and we don't go into 
detail. After the usual negotiation and mediation provided under tlie 
Railway Labor Act has failed: the dispute should then be referred 
to a panel established by the Secretaries of Labor, Commerce, and 
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Transportation for investigation after -which the panel would recom- 
mend to the three Cabinet officers one of the following coui-ses of 
action. 

(1) Do nothing, if a strike would not sufficiently affect the public 
interest or if it is determined that tiie parties should he left to tiieir 
own devices. 

(2) That a board be directed to select between the last best offers of 
either party as a binding settlement. 

(3) That a board be directed to make a binding settlement. 
I must emphatically state that we are strongly against Govern- 

ment-imposed settlements in industries where free collective bargain- 
ing exists. Therefore, we would oppose the spreading of such inter- 
vention to other industries. But, since all otner remedies appear to 
have failed for the railroads, we believe tliat final offer selection and 
the binding settlement approach should at least be tried. 

It is our earnest hope that this testimony will assist this distin- 
guished committee to pioneer in national transportation progress. The 
statutes emerging from j'our dclibeiations may well mark the turn- 
ing point of national economic and social development. 

(Mr. Kittle's preparetl statement and attaclmient follow:) 

STATEMENT OF RALPH W. KITTLE ON BEHALF OF THB FOKEST IKOUSTRIES COUNCIL 

Mr. Ghaimian and members of the HUboomiuiltee: My name is Ralph Kittle. 
I am Vice I'Tesident. Corporal*' Affulrs, for Internation'ol Paper Company. I 
have been with International Paper Conniany since lt).>t in various posltious 
Inclnding Corporate Vicv Pre.sident of Indiiwtrial and I..«Oor Reiation.s. Previ- 
ously, I have i>raeti(.vd labor law in Mew i'orlc City. I have served in govera- 
nieut as Counsel to the U.S. Senate Labor Comniitte, a» a t>)n.siiltnnt to U.S. 
Labor Department and In various other capttcitltM. And previous to Uuit I had 
a farm, and a warehou.se on a railroad, in Kingsold, Georgia. 

I am testifying today for tlie Forest Industries Couiwil, a iwlicy coordinating 
body composed of national organizatiomi with interests in tlie growing, pi-ocess- 
ing and marketing of wood and wood fiber product.s. 

The selective disruption of i^ail service which iniitosed severe hardshipH on 
all citizens of the United States in late Jul.v was couclude*! on Monday. Aiufust 2. 
Long before this date our industry had arrived at a iwillcy ix>sition for inxprovlng 
transportation labor legislation. On August 5 the Forest IndivSti'ies Council 
published and distributed a position paper with respe<;t to Its determination to 
face the national transportation ismie and seek solutions. I ask that a copy of 
that paper be inserted in the Record. It states in i)art, "The forest products 
industry intends to testify in support of legislation which will require both 
tran.sportatlon workers and transportation management to keep freight systems 
operating without Interruption in the national Interest." 

It is my puiTKWe today to offer our industry observations on the gravity of 
continued threats to the orderly conduct of the nation's businesses a consequence 
of transportation disputes. We seek Congre.s8ional assistance which mil require 
both trau-sportatlon labor and management to face up to their respective respon- 
sibilities to the national interest. 

It Is our judgment that transportation strikes have imposed irreparable losses 
on the entire nation and that any approach to a solution of this recurring prob- 
lem must take into account the national future rather than the tragedies of the 
IMSt 

Our industry is not here to indict either labor or management for damages 
suffered in the recent rail strike controversy. If blame for past errors is to be 
assigned, it must, in our judgment, be share in varying degrees by transiwrtation 
management, transportation labor Federal agencies, the CJongress and the public 
at large. Together these elements have Imposed both statutory and traditional 
restraints upon the abilities and even the willingness of transportation labor 
and management to resolve their legitimate dilterences. It might be observed 
that the raaehluery for settlement of these differences, particularly the Railway 
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Labor Act, is out-of-phase in soiuo respects with the demands imposed by con- 
temporary tJansportation requirements. 

All Americims, whether we view ourselves as producers, consimiers, or carriers 
of tile luatei'ials comprising the nation's commerce, must agree that it is transpor- 
tation tJiat binds our economic interests together. Witiout reliable freight trans- 
portation, free from interruption, the fabric of our economic life will unraveL 

The objective of our statement is to: 
1. Show the costly and wasteful effects of transjiortation strikes on the 

forest industries and on the nation, 
2. Indicate the tragic economic conditions of the tran^wrtation companies 

which point toward nationalization of these vital services, and 
3. Propose Congressional action to improve the Railway Labor Act and to 

provide macliinery for the final settlement of labor disputes in transportation 
services, especially with respect to those over which this Committee has 
jurisdiction. 

Before you now are legislative proposals to provide means to handle work 
stoppages on the railroads and other transportation .services. Our industry be- 
lieves that no more import;int issues than these vital proposals will come before 
you this session. 

The railroad industry recently weathered one of its perennial labor crise.SL An 
18-day strike, which cost the public millions of dollars and crippled at least 
temporarily the economy of many communities, came to a halt on August 2. 

However, the seeds of further labor disjiutes. work stoppages and dlsmpUon 
of the nation's economy still are there, ready to germinate and grow. Legislation 
to avert such disasters in the future must be adopted. Many of the labor proWems 
of the railroads—in fact of the entire transjiortation industrj-—are still before 
ns. They will not just go away. Something must be done. New legislation, in our 
opinion, is the only answer. 

Tlmt Is why we are here toda.r—to impress upon you the firm belief of the 
forest product.? industry that for the future of our nation and its economy the 
labor laws affecting the transportation industry must be completely overhauled. 

The world has acknowledged, and we all speak wltli pride of the fact, that the 
Tinited States has had the world's most productive eccHiomic .system, in our ear- 
liest days, it was the necessity to Improve commerce among the several colonies, 
more than any other factor, that led to the rewriting of the Articles of Confed- 
eration into tlie present Constitution. Ever since, our commerce with foreigu 
countries lias beeti important but by far the vast pi-eponderance of buyers and 
consumers of our goods and services have been and are the American people. 

We differ In this re.«ipect from the notab'e insular industrial producers—the 
British Isles and .Tapan—who manufacture goods extensively for foreign markets 
so they can import food and raw materials they lack at home. 

Ours, on the contrary, is a continental economic system. We have our own 
foodstuffs; we have many of our own raw materials: we have our own consumers. 

Just as in colonial times, therefore, it is internal trade that is a key to our 
well-being and progress. The movement of goods within the United States is ju.st 
as vital to our industrial health and efficiency as the movement of goods abroad 
is to the British and .Japanese. 

If our internal transjwrtatlon chokes or atrophies, the rest of indu.stry and 
the nation's commerce atrophy with it. 

In no case is this more true than for the forest products industry. From raw 
material to finished' product we must move almost 80 percent of our products by 
rail. Our raw materials and many of our finished products are bulky. They are 
not easily shiflted to highways or waterways and certainly not to air. 

The possibilities of alternative transportation are small. Water transptirta- 
tion on inland waterways is limited to the watercourses them.selves. Intercoastal 
tran.sportntion is prohibited by the strictures of the Jones Act. 

A switch to highway tran.sportatlon. aside from its present economic bar- 
riers, would impose a massive burden ujion the nation's highways, whose cost 
would far outweigh the cost of modernising rail service. 

I say "modiernizlng" l>ecua«e deterioration of rail service in the continental 
United States is basic to many of the problems of the forest industry. Keep in 
mind that ours is an industry that oiwrates in every region and every state. We 
tend to locate our manufacturing facilities near our raw material—South, West. 
East and North—^and to ship onr products to population centers. We need freight 
service from all regions in all directions. 

The combination of federal regulation, archaic labor rules, loss of earnings, 
lack of Investment in new equipment, general lack of innovation for whatever 
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ivaFon, taie n heary toll on railroad progress and produptivity, and on our in- 
dustry as well. Top this olt with railroad and other tninsportation strikes and 
the attendant inability to move our products, and you can .see the predicament in 
which we find onrselves. 

No matter how well managed, how eflScient and productive the labor force in 
a forest prodfuct plant, to the consumer we are uo more efficient and economical 
than the transportation that delivers or fails to deliver our product, and yet 
over that we have no control. 

'JThe Inadequacy of the Railway Uibor Act is borne out by the fact that Con- 
CTess has had to act seven times in the last eight years to .settle disputes that 
went through the procedures of the old 1920 Act but came out with no solution. 

We believe that above all this legislation written 45 years ago must be up- 
dated to provide settlement of disputes without interruption of essential trans- 
Ijortation service. 

If this is not done, we face in the future further rei)etitions of the costly and 
crippling strike through which we all suflpered in July and early August. The 
transportation strike crisis is not over. The nation faces the prospect of a 
similar strike against the railroads within a few weeks, and others are pending. 

Let us remember the impact of the .Tuly-August trans|)ortation dislocation, 
direct and indirect, on onr economic, social, political and environmental spheres. 

The series of selective strikes was started with two railroads—the Southern 
and tile Union Pacifit!—on July 16. By July 30, ten lines had been shut down. 
Eight more were listed to be struck by August 11. 

But long before the end of July, the cataclysmic effects of the strike were 
being felt in all parts of the country. Coal mines, on which the nation's power 
plants depend for fuel, were shutting down. It was estimuted that 48,000 miners 
would be idled eventually by the strike. The Assoclate<l Press said miners were 
losing .¥750,000 a day in wages. 

Farm products piled up at shipping points across the nation. Many didn't even 
get that far. They were left to rot in the fields. Some 7.000 to 12,000 harvest 
workers were idled in the Salinas Valley of California. Citrus growers In South- 
ern California estimated their lo.sses at $.500,(X)0 a day. Melon and tomato grow- 
ers there set daily losses at $360,000 each, and over-ripe lettuce was plowed 
under to make room for the fall planting. 

Who pays the cost of all this waste? The consumer, all of us, In, as well as 
out of. Congress. 

Before the end of July a warning came from a grain Arm—closed by the 
Btrikea—that the chicken industry in the Southeast could be wiped out and 
the economy of the area drastically curtailed. The loss of grain shipments also 
was affecting swine, dairy and beef cattle. 

Like the coal mines, manufacturing plants were closing down right and left 
Antomobile plants, chemicals, electronics and others. On the day of the .settle- 
ment it was calculated that 418 plants served by the struck railroads had been 
closed down, idling more than 40.000 employees. Who will pay for all the delays 
In projlnction and delivery? The consumer—all of us. 

"The strike had an adverse domino effect in the pax)er products industry. When 
the trains stopped running, converting plants, pulp mills, packaging plants, and 
other paijer-based facilities were severely affected. 

For instance the Imminent closing of just the California operation of one 
major company would have put some 500 i>eople out of work at a loss of $50,000 
per day. Had the strike continued, it could have cost 100,000 a day with 3,000 
jolts affected. 

Another company faced shutdowns of plants in five states involving several 
thousands of people. 

Crop losses due to the strike resulted in severe retlnctious in orders for boxes 
and linerboard and created related unemployment. 

.\s for lumber and wood products, five lumber companies in Oregon were shut 
down by July 23. By July SO it was reported that Oregon forest products firms 
had lost sales valued at $36.1 million and It was predicted that 150,000 workers 
wwild be laid off If the strikes continued. The American Plywood Association said 
3.000 were idled in that Industry. And Georgia's pulp\voo<l Industry was described 
as losing millions of dollar.s. Of course, forest products firms In other states 
were affected .similarly. 

Valuable woo<l chips, used In producing paper and partlclehoard, were piled 
up to overflowing at many pl.ints where storage capacity lind been exhausted 
due to the effects of the twin work stoppages on the rails and at West Coast 
twrts. where longshoremen had walked out. Wood chips were reported burned 
at seven locations in Idaho and Oregon. 

«e-871—71—Dt. 1 24 
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The effect of the selective strike system applied in the rail controversy was 
nation-wide even though only certain roads were struck. Even the railroads which 
continued to operate suffered a decUne in business. 

Tragically, the impact of transportation strikes I.s not limited to the period 
of shutdown. Shippers and receivers must spend millions of dollars JDCginning to 
prepare in advance to deal with the effect of any disruption. And there are 
residual problems which take months to overcome. 

Delays in moving lumber and plywood, essential materials in home building, 
create shortages and dislocations spurring higher costs to homebuyers. Strike- 
caused losses to wage earners, shareholders In companies affected, and local 
communities where the bulk of the dollars earned are spent, harm ultimately 
the Treasury of the United States which received taxes based on national eco- 
nomic activity. 

One thing the recent strike proved above all. That is that the Railway Labor 
Act is not adequate to meet current situations. The strike showed conclusively 
that the greatest economic burden of the blow is not on the rail workers, nor 
the railroad companies, but on the shipper and the consumer. The damage to 
these innocent victims is many, man.v times that of tie parties concerned. 

We respectfully submit that the Government mugt act to protect the rights 
and the economic welfare of the innocent parties—the shippers and consumers— 
by providing a system to arrive at final settlement of transportation labor dis- 
putes without shutdown of facilities so essential to the welfare of the general 
public. 

A selective strike, which the courts now have ruled permissible, can be as 
devastating to many segments of tlie economy as a full, national strike. In effect, 
there is no such thing as a true "selective" strike even if the walkout is limited 
to one or two railroads. In reality, all the railroads of the nation are linked. They 
are part of one national network on which traffic and goods are moved from 
one railroad to another, even though segments of the network are owned and 
controlled by different companies. 

The crux of the matter is that the railroad industry is unique. As a highly 
regulated industry with obsolete labor laws and labor agreements. It lacks 
effective free collective bargaining. Therefore, unique procedures in hmidliug 
labor disputes must be applied. 

It is obvious that our \-ital transportation industry—the arteries and veins 
that provide the llfeblood for the nation's economy—is in a sorry state. The 
railroads and airlines have been sapped of their vitality, largely, we believe, 
by archaic regulations and union requirements. Several leading railroads are in 
bankruptcy, and a number of others are on the brink of financial collapse. You 
have heard from the Air Transport Association that the nation' airlines are in 
•serious financial diflicuUy. Most of our airlines operated last year with large 
deficits. While these transportation industries are expected to serve our nation's 
needs and to respond in our economy as jjrivate enteiprise. they are so restricted 
by government regulation and so choked by union requirements that they no 
longer can survive unless Congress provides relief by permitting common sense 
and fairness to be applied to these vital services. 

The dark spectre of nationalization of our private railway and airline systems 
could be imminent if you fail to overhaul the obsolete railway labor laws. 

Careful investigation should be made of the rights, obligations and oppor- 
tunitie.s for improvement of labor-management relations under the Railway Labor 
Act: 

(a) Many of us have long assumed that a strike has as serious impact 
on employees as it does on the employer. Traditionally, we have thought 
that when a union goes on strike its members are cut off as completely from 
income as is the company whose production has cea.sed. Also, we have 
as.sumed that the right of a company to lockout (which means simply the 
closing down of a facility or operation) equates with the right of a union 
to strike. The evolution of labor-management relation.'^ has made these 
original assumptions no longer valid. Modernization of the Railwa.v Labor 
Act will require u reappraisal of the relative bargoining positions and 
options available to both labor and management. 

(b) Whipsnw .tnd selective strikes, particularly in an interlocking trans- 
portation industry, can be oppressive weapons. The lockout by management 
can be self-destructive. Should not the rules for labor-management relations 
protect the ijublic interest from .such practices by either pa rty ? 

(c) Lack of authority to union negotiators to make binding agreements 
on behalf of the members they represent often, has led to settlements at 
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the bargaining table only to be followed by rejection on a ratification vote. 
This seriously hami)ers the collective bargaining process by making the 
employer extremely reluctant to put out bis best offer because he might 
doubt the liona fides of an acceptance which can be so easily rejected. Is it 
not appropriate to require negotiators on both sides of the bargaining 
table to have authority to make binding settlements? 

(d) Railroads and airlines now are uniquely required to finance strikes 
against themselves, in effect, because the Railroad Unemployment Insurance 
Act provides unemployment pay for employees while tliey are out on strike, 
and this obviously does not encourage collective bargaining. Should these 
transportation industries be treated differently than other industries in this 
respect? 

(e) Secondary boycotts and other pressures imposed on third parties and 
the public to cease doing business with a struck employer are awesome 
•weapons. Taft-Hartley has certain prohibitions against them, but the public 
can be seriously damaged by rights to resort to secondary boycotts under 
the Railway Labor Act. Should not they now be prohibited? 

(f) Management needs the loyalty of all its employees, certainly the in- 
dividual loyalty of its supervisors. The Railway Labor Act permits "sub- 
ordinate officials" to belong to unions Just as do the employees they supervise. 
This could, and undoubtedly does, interfere with supervision and discipline, 
and therefore, weakens the employer in administering and enforcing the 
labor agreement In this age when the cocept of "conflict of interest" is so 
clearly enunciated in public affairs, is it not paradoxical that "conflict of 
interest" is protected by statute in the Railway Labor Act? 

(g) A basic right of employees have been understood to be tlie right to 
jointly decide to join or not belong to a union. We understand that this and 
other Iwsic representation procedures long provided by the Labor-Manage- 
ment Relations Act are not contained in the Railway Labor Act. Why 
should not parties under the Railway Labor Act have the same rights as 
afforded In all other industries? 

(h) Undoubtedly, the most important factor in the balance between rail- 
road unions and management in collective bargaining has Iwen the tendency 
of Congress, when collective bargaining has failed and emergency strikes 
have resulted, to enact high wage settlements without requiring more eflJ- 
cient work rules and practices. This practice by Congress has hampered 
bargaining, the give and take, which is ordinarily assumed and expected. 
Is not this practice one cause of the breakdown in collective bargaining 
Tinder the Railway Labor Act ? 

(i) Also, is it not the responsibility of the Congress, in the present cir- 
cumstances, to fortify the provisions of the Railway Labor Act intended to 
encourage labor stability and to provide the means to resolve labor issues, 
bv now encouraging labor-management collaboration for improved produc- 
tivity? 

(j) Finally, and most important, since our nation as a whole, and cer- 
tainly the forest products industry, cannot afford the continued strikes on 
our railroads, we ask you to provide tlie following emergency strike i)ro- 
visions, after the usual negotiation and mediation provided under the 
Railway Labor Act have failed: the dis^pute should then be referred to a 
panel establi.shed by the Secretaries of Lnbor. Commerce and Transportation 
for investigation after which the panel would recommend to the three 

:,       Cabinet oflSeers one of the following courses of action : 
(1) Do nothing, if a strike would not sufficiently affect the public 

Interest or if it is determined that the parties should be left to their 
own devices. 

(2) That a Board be directed to select between the last best offers 
of either party as a binding settlement. 

(3) That a Board be directed to make a binding settlement 
I will emphatically state that we are strongly against government-imposed 

settlements in industries where free collective bargaining exists. Therefore, we 
would oppose the spreading of such intervention to other industries. But, since 
all other remedies appear to have failed for the railroads, we believe that final 
offer selection and the binding settlement approach should at least be tried. 

It is our earnest hoi)e that this testimony will assist this distinguished Com- 
mittee to pioneer in national transportation progress. The statutes emerging 
from your deliberations way well mark the turning point of national economic 
and social development 
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Facing the National Transportation Issue 
A Position Paper by The Forest Industries Council 

August 5. 1971 

The American railroad system, having suffered selective disruption for a period of 18 days, was restored to jervice 
by agrccmcni between labor and management Monday at noon. The new contract is subject to ratincalion within 21 
days. 

It may appear to both parties to the controversy, lo governmenl officials, to the Congress and to the public at 
htge thai the transportation crisis is past. Bui manufacturing companies, shippers, freight lorwatders. wholesale and 
ictail outlets, and consumers have paid the price for the ei^th rail crisis in as many years. The nation as a whole has 
suffered losses in money, time, economic development, productivity, and convenience which will never be recovered. 
Tragically, the nation faces the prospect of a similar strike against the railroads within eight weeks time and others 
which are pending. 

While the impact of the selective transportation dislocation is fresh in the minds of all affected citiiens, organtu- 
lions and instilutinns. it is constructive to examine the Jirecl and indirect economic, social, political and environ- 
mental effects of transportation stoppages and to consider whether the United States can afford them in the future. 

The Forest Products Industries Are The Nation's Largest Rait Shipper 

The forest products industries are a complex nationwide structure geared to provide more than SOOO different 
products from the conversion of wood and wood fiber. 

These products range from wood raw material from the forest -- log;;, putpwood, chips and wood for fuel. They 
ako include solid wood materials - lumber, plywood, particleboard, and similar item? with a vanety of uses. And 
ihcy include products made from wood fiber such as pulp, paper, paperboard, cartons, shipping containers and other 
items. 

The forest products industry is one of the largest employers of manufacnirir.g labor in the United States. It is also 
one of the largest users of rail service both in tonnage and dollars. Paper and wood products together generate some 
(wo billion dollars annually in rail freight revenues - more than 15 percent of the lot&I. k n a fact that 86 percent of 
all pulp ar>d paper products and 78 percent of all lumbei and wood products move from the mills to the consumer 
by rail freight. 

In addition, raw materials move to the mills by rail. 

Railroad Stoppages, therefore, whatever the cause, impose immediate and drastic impacts upon thtf forest pro- 
ducts mdusirics. their mills, workers, and dependent communities at one end of the distribution Hne and the total 
U. S. population which needs the products at the othfrr end of the line. 

The forest products industry, therefore, while it is the largest rail shipper also depends upon other tranq;>Ortation 
modes for both domestic and foreign commerce. It is qualified to review transportation stoppages in the li^t of its 
own experience, its nationwide impact, and its services to consumer needs, 

Tnnsportation Disruptions and Their Effects: Before, During and After 

The impacts of transportation strikes are not limited to the period of shutdown. Shippers and receivers are both 
aware of imniincnl contract negotiations, for instance, and must spend millions of dollars beginning to prepare in 
advance to deal with the effect of any disruption. Dislocations peak during actual shutdowns of transportation, even 
on a selective basis. And. while service may be authorized upon setttcment of differences between labor and 
management, there are residual problems which may take months lo overcome. 

Before A Strike 

Even rumors of an impending strike prompt manufacturers to increase production and to move stockpiles of basic 
materials well in advance so that wholesalers and retailers will have inventories to meet regional and local demand.' 
This pattern is clearly established in the normal practice of the steel industry when it faces tabor negotiations. When 
transportation strikes are anticipated, however, the necessity to adopt this pattern is Imposed upon all shippers and 
tends to impose new volume burdens upon an already inadequate rail car fleet. 

Abnormal denunds upon available rolling slock tend to clog the raU system and result in shortages of cars for 
shipments. When cars are not available to move higher rates of production, manufacturing companies are sometimes 
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faced with the necessity of jlowing production of shutting down altogether becjuse their own storage space ii 
bmited. 

Thus the antxipation of a rail strike alone can be detected in a breakdown in the orderly manufacturing and 
distribution chain. If the excessive demand for rail service results in distribution botilcnecks, which already occur on 
a seasonal basis with respect to box car availabilily, artincial shunagcs for some products arc created in market areas' 
and there is j tendency for prices to move upward. The consumer pays the cost of anlicipaied rail strikes in this way, 
and the manufacturing worker may be laid off due to excessive pressures for the movement of production which the 
railrojds cannot accommodate. Any threat of rail service stoppage creates an economic distortion which is painful 
and costly lu many citizens. 

What Happened During the Rail Strike 

The effect of the selective strike system applied in the rail controversy just ended was nationwide despite the fact 
thai c-nly certain roads were struck, even the raUroads which continued to operate during the recent strikes suffered 
a decline in business. 

The U. S. Railway system is a network with free interchange of rolling slock regardless of the originating line. It is 
obvious thai a strike against a key railroad, such as Southern Pacific in the Pacific Northwest, will ultimately be fell 
in the Eastern markets dependent upon forest products generated in the Western states. This happened during the 10 
days of Ihc Southern Pacitic shutdown. 

A forest products mill is generally dependent upon one railroad to move its products to population centers. 
Generally there is no alternative railroad or other mode of transportation available. The Jones Act. which requires 
llsat products moving from one U. S. port to another be transported in American ships manned by American labor, 
has effectively denied manufacturers access to domestic water transportation. Uvcn if the Jones Act had been 
repealed, however, it would not have benefited West Coast shippers during the recent rail shutdowns because a 
longshoreman's strike already underway has effectively closed the West Coast ports. 

Under these conditions sawmills and plywood plants in Washington, Oregon and California had no satisfactory 
means to move production to even West Coast markets. 

The nature of forest products, in the form of logs, drips, lumber, plywood, pulp and paper, requires massive 
movement by rail or water. Trucks and higliways can absorb only a relatively small proportion of production and ace 
economically feasible only for relatively short distances. Even if over-ihc-road rigi had been available in sufficient 
numbers, therefore, the consumer would have been obliged to bear the higher cost of their use. 

Effects After The Strike Has Ended 

The railroad strike has ended and the railroads are undertaking to restore service as rapidly as possible. 

Clearing the marshalling yards alone will impose heavy burdens upon available personnel and until this clogging 
has been overcome there will be a slowdown in the movement of freight from manulaclurer to market. 

Since there was a ssnse of urgency to load every available car prior to the strike and move it towards iti 
destination, the cars lied up by the strike are effectively out of service for shipment origination until they have been 
unloaded and returned to the originating line. 

Most traffic in forest products industries originates in tlie West and SouUi and moves. East and North, respective- 
ly. The principal rail centers are in the Midwest, North and East, 

Forest products industries freight already aboard cars is either in the congested yards of these centers or will be 
moving to such centers to add to the congestion. In the V/est and South, rail equipment will be in short supply for 
lumber, plywood and paper manufacturers to move daily production until normal service is restored which is 

expected to require several weeks. 

Storage areas in all th.'ee categories are filled to capacity and production must be limited to volumes which can be 
accomodated in existing storage facilities. Many forest products require inside storage. 

Slowdowns or suspensions of production cause unemployment and haidsliips for workers who lose wages and 
hive their purchasing power reduced. Manufacturen face possible disintegration of the available work force if 

dislocations persist for too long a time. ; 
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Delays in moving aviilable volumes uf building matcriak, such us lumber and plywood, will create tocil shi^rtagct 
which will have immeduie impacls on building <ic(ivity. Builders will be obliged lo pay premium prices lor availablc- 
stucks of these maieruis with consequent higher cosi^ lo homcbuyers. Both lumber and plywood aic used tn the 
framing and primary skin of houses and Ihctr basic use precedes the use of other building materials such as brick ^ 
plumbing cuiupmenl, eicclric wiring, insulation, plaster board, and olher interior requirements. This means thai 
shortages of lumber and plywood will iiffecl not only the scheduling of housing construction but will reduce 
employment for caipcnien. masons, plumbers, eieclnciaru, and other coiulrudion industry skills. 

When paperboard shipmenis are cut off, convcii.ng plants (hat make boxes are unable to operate. And manufoc- 
(urers ui ci)n^unier products - lacking packaging and shipping cartons - must shut down. 

The fipplcs which are caused by pcuduclmn and distribution slowdowns extend to every cili/^n from the pinni of 
manufacture to the pumt of purchase. 

Aisewng the Economic and SocUl Co»ts 

Business it often accused of evaluating work stoppages of any kind only in terms of their economic cfrccl. But^ 
the fact is that whenever there are dislocations of widespread economic significance it is people who are the uliinutc 
victim:*. 

The Chairman and the Council of Economic Advisers stated that if the leleclive rail strikes hud cufllinucd lhtiYitgI> 
August they would have cost the economy SSO billion. 

Linses of such an order to the national economy affect the wage earners, the share holders in the cuinpaiiic& 
affected, the local communities where the bulk of the dollars earned are ipent, and, ultimately the Treasury of the 
United Stales which receives taxes based on national economic activity. 

but the people of the United States suffered more direct losxi than thote which c(}uld be measured in dollars. 

The pet>[^c must pay the higher cost foi agricultural products which weie plowed under, left to rut in the fields. 
Of spoiled in transit.. 

The people must p«y the higher cosis for housing which was delayed or will be offered at a higher price because 
the cml of materials which mike up a house were m temporary short supply. 

The people will suffer the electric power consequences which will occur because cod fiiled to move to the power 
generating stations. 

The people will bear the higher costs of welfare and food stamp programs which suffered new pressures because 
of Ilic thousands of citizens thiown out of work because their employers could not continue lo operate. 

In the plywood industry abne. nearly 3,000 workers in Oregon were laid off by July 23 as a result of the rail 
strike. The American Plywood Association estimated that had the strike continued, an additional 3.483 workers 
would have been idled by August 6 and 3.000 more by August 10 • all In the state of Oregon, the leading plywood 
producing slate. Of course, wood product workers in other stales would have been similarly affected. 

To these direct costs lo the people will be added the costs of restoring total transportation order. Manufacturers 
and distrihiitork will also need to recoup some of the losses they have suffered as the resuU of a railroad strike. This 
means higher piicos to consumers. 

Transportation Stoppages Should Be Eliminated 

The transportation systems of the United States are the channels for conveying the life's blood of the nation to 
Ms people. Only transportation can achieve (he adequate distribution of goods required for (he people to sustain 
their standard of living. 

Tlic United States and its complex social, political and economic structure can no bnger afford lransportatio[> 
stoppapes, Tlw Congress lus the obligation ui devise a means (o make certain that the vital transportation systems 
cannot l^j <ihut down. 

The forest products indusiry intends to testify in support of legislation which will require both transportation 
workers and transportation managenKnl to keep freight syst.-ms operating without interrupllon in the national 
inlcrcsl. 
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Mr. DixGELL. Mr. Kittle, the committee is grateful to vou for a very 
-well thought out and very helpful statement. We are glad you are with 
us this morning. 

Mr. Harvey? 
Mr. HAKVEY. Thank you, Mr. Clmirman. 
Mr. Kittle, I want to tliank you, also, for a very fine statement, 

and a very fine recitation of the damages to the forest industry as a 
result of the strike of the raihx)ads and the effect that they had on 
the economy. 

You mentioned in j^our statement that the rights to selective strike 
have recently been approved by the court, so I notice you are aware 
of it. And we here in the committee have had to start with that very 
basic right that the unions liave, the right to selective strike. 

For that reason, I think most, of us have felt that perhaps the first 
thing that has to be done is to define the selective strike, and perhaps 
to limit its consequences in that regard. 

I notice you didn't say anything in your statement about that, but 
would y'ou care to comment on it? Are you proposing that we elimi- 
nate completely the right to selective strike, or are you proposing any- 
thing in tnat regard ? 

Mr. KrrTLE. Because of the vei-y serious damage to the public in- 
terest, to our Nation's economy, we propose that both selective strikes 
and lockouts be prohibited. 

Mr. HAmirr. Let me saj-, first of all, I guess I would disagree with 
you. I may wish that were a possible course, but I truly doirt believe 
it is a feasible course in this Congres.s. I don't believe that Congress is 
about to eliminate the right to selective strike as far as the unions 
are concerned. 

I do think that it is entirely possible that sonae sort of limitations 
may be put on selective strikes. In fact, in the bill introduced by Mr. 
Staggers and Mr. Eckliardt, described as the union bill, they them- 
selves put limitations upon that selective strike which, very interest- 
ingly would prevent a strike to the extent that was just recently car- 
ried out in the month of July in our country. 

Let me go on to page—so I don't take too much time here—page 
li and 15, where you recommend in your general recommendation 
there that a panel of three Cabinet officers take one of the following 
courses of action. 

I note that your recommendations are, I believe, identical or just 
about identical to those of the ATA, and those of the American Asso- 
ciation of Railroads. Is that corre<!t ? 

Mr. KITTLE. They follow substantial!v, our recommendations follow 
substantially, I believe, their bill, although not entirely, because I 
believe they have more options available, such as factfindinc and 
nonbinding recommendations, which we think have been tried and 
proven to be not worthwhile. 

Mr. HARVEY. I note you also recommend that the panel select one 
of the following courses of action. Did you mean it in that way ? Would 
you limit the panel to selecting one or recommend that the panel 
truly have the right to select one and if that does not work, go on to 
another one ? 

Mr. KITTLE. We have given considerable thought to this and we 
came to the conclusion that one option would be the better course. 
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That is for this reason. We only propose thi-ee, two of which provide 
a final settlement. The other one is to do nothing, because enough pub- 
lic interest is not involved or because the parties should be left alone 
in the circumstances. 

So, with only those three, we didn't think that a series of options 
should be recommended. 

Also, where this is recommended in other bills, we would have 
been afraid that by providing a series of options that the tendency 
would be to start with the less serious one first, such as, say, fact- 
finding. 

If the factfinding and recommendations were turned down, what 
would be the natural tendency of whoever was going to say, make 
the next step, take tlie next option? It would be to escalate the i-e- 
quirements of a settlement, we believe. 

For this reason we would oppose the series of options under those 
conditions that I iiave described, 

Mr. HARVEY. Doesn't it truly make your fii-st alternative a mean- 
ingless alternative? Can you imagine any panel selecting that to 
settle a strike ? 

Mr. KTTTIJE. Yes, if a strike is a minor one, affects the public inter- 
est in a minor way. Now, you note we don't try to get 4 final settlement 
in this type case. * 

Mr. HARVEY. If it does not affect the public interest the paiiel would 
not be interested in it, 

Mr. KiTTi^E. So they turn it down. That is why the alternative is 
there. Someone should determine the impact of the public interest. 
This is a very low threshold, but becaiuse of how the effects of small rail 
strikes can be tremendous on our wliole economy, we think that they 
should lie looked at. 

Mr. HARVEY. I tliink. getting to another subject, on page 12, you 
mention the whipsaw. I gather you would recommend the elimina- 
tion of the whipsaw technique, and what you would recommend would 
be the elimination of the selective strike, is that correct ? 

Mr. KITTLE. That is correct. We think that since our national rail- 
roads are such a strongly integrated chain that you can't break one 
link and keep tlie whole thing together. 

Mr. HAR\T,Y. In the bill I have offered, or introclnccd, we have pro- 
vided that the settlement readied in the one selective strike must be 
offered to the other carriers. Now, would you think that is a satisfac- 
t.orv solution to the whipsaw problem ? 

ilr. KiTTi.E. Incidentally, we studied carefully jour statement be- 
fore this committee and your bill, and we think there are many very 
fine tilings in it, and if selective strikes were to be permitted, then i 
think that would have to be one requirement, or else the first settle- 
ment miglit be considered the floor, and it would go up from there. 

Mr. IIARVEY. I have no further questions. 
Thank you, Mr. Chairman. 
Mr. DtNOELL. Mr. Metcalfe ? 
[Mr. METCALFE. Thank you very much, ]\Ir. Chairman. 
I am sorry to be late. I missed most of ^Ir. Kittle's testimony. How- 

ever, my distinguished colleague, Congressman Hiirvey, really asked 
the questions I was concerned about, because this pan^l is going to naake 
its recommendations to the Cabinet officers and on page 16 you list 



three, and you did not indicate whether or not they should try A before 
they tried B, and Uien B before tliey tried C, or whether or not they 
may liave the option of jroing to any one of them first. 

Mr. KrrTLE. We would recommend that only one be tised, that the 
panel would have the i-esponsibility for making this important deter- 
mination. If the strike on the railroad or airline does not hare 
sufficient impact on the public interest, then, notliinfi: more sliould be 
done by this process. However, if it does have sufficient impact for this 
process to be put into operation, that is, to keep the Nation's economy 
from being adversely affected by such a strike, then we think one of 
the two next options should be taken. 

Now, some situations might not lend themselves to a selection be- 
tween the best final offers, so the binding settlement by a board might 
be deemed more satisfactory, but we would propose that the panel be 
empowered to make that determination. 

Mr. METCALFE. My question is, would you start out with your first 
recommendation and then make an assessment of that before there 
is used the second recommendation ? 

Mr. KITTLE. NO, sir, we would just provide for one option. 
Mr. METCALFE. One of the three ? 
Mr. KnTLE. Yes, sir. 
Now, we realize if the panel made the determination that the strike 

did not have sufficient impact on the public interest, later on it might 
turn out to have that, but having once made this, they woidd be 
stuck with it. If the strike changes in its character, if it spreads, 
then another determination AAOuld have to be made I would think at 
that time. 

Mr. METCALFE. Thank you very much, and thank you, Mr. Chair- 
man. 

Mr. DiNGELL. Mr. Kuvkendall ? 
Mr. KuTKENDALL. Mr. Kittle, it is nice to have you with us, and 

I thank you for a very fine report. 
Do yo\i have at your fingerti])s even a ball park estimate as to what 

percentage of the rail mileage in this country exists without any real 
competition? 

Mr. Krm^. We have looked at this from a different point of view; 
that is, what sections of this coimtiy have only single line service. 

Mr. KuYKENDALL. Well, that is exactly what I am asking you. 
Mr. KriTLE. Yes. We have tried to get this figure, but I must say,. 

unfortunately, we have not gotten a figure we think is sufficiently 
accurate to give to this committee, but we will certainly try to get 
this in a manner that we think you would accept. That is to say,, 
accurate enough, and then we would like to submit it to you. 

Mr. DiNGELL. Without objection, that information will be inserted 
in the record when received. 

(The following information was received for the record:) 

DATA REOABOINO SINGLE-LINE SESVICE 

In an attempt to provide this Committee with data regarding single line 
service, we have consulted with the Association of American Railroads and 
find that there is not information available specifically on this point. However,, 
we believe some examples may be helpful to the Committee. 

Mr. John Hlltz Illustrated the point in his testimony by referring to the dty 
of Los Angeles as being served by three railroads but if a shipper is served 



368 

by only one line he is totally without service If that line is struck. Along this 
same line, the AAR found that there were 77 cities with a population of 
more than 25,000 In the State of California that were completely deprived of 
service during the UTU selective strike this s\inimer. On the other hand, there 
was only one city without sei-vice in the State of Georgia, and In many of the 
eastern States there were only two or three. This, of course, only illustrates 
the erratic nature of the selective strike. Another figure which was used for illus- 
tration was that of total rail mileage in a State. Ninety-two percent of the 
rail mileage was out of service during the selective strike in the State of 
Arizona and there were about a dozen States where over half the mileage 
was out. 

Mr. DiNOELL. I would observe it is tlie tisual practice of tlie com- 
mittee to keep the record open for sometliing liKe 10 days after the 
close of the hearings. 

Mr. KuYKENDALL. If there are representatives of either tlie man- 
agement or brotherhoods in tlie room that have the information avail- 
able, I would appreciate it if they would give it to me. I agree with 
the gentleman from Michigan, Mr. Harvey, in that I think there is 
a likelihood of this committee's recognizing the legitimacy of truly- 
selective strikes, so for that reason I am going to ask your help in 
some of the decisions we may have to make in deteruiiniiig to what 
extent this can go; even though you have not proposed it, I am goisig 
to ask your help in suggesting how to expedite such an idea. 

I, at the present time, do not tend toward l)eing willing to accept 
a percentage at all. This is about mj' only disagreement with the 
Harvey bill. Tliat is because if a Uiitional eaiiergency in this country 
were such tiiat 10 percent of the total industi'y in this countiy were 
affected adversely overniglit, I don't think tliere would Ix? any he.'^itancy 
at all on any governmental dii-ector to call that an emergency. 

Because of the monopoly situation, wlierc the railroads offer only 
one-line service in certain areas, if we talk about a 20-jwrcent or 25- 
pei'cent or 40-percent strike being allowed, is it not tnie that—let's 
say we use this 20-percent figure—that very likely, instead of having 
20 percent of tlie economy on a selecti^•e bsisis shut down, we end up 
witli 100 percent of certain industries .shut down, or 100 percent of 
the economy in certain areas shut down, not just, 20 percent? 

Do you have any experience—do you have any records—of just 
to what extent it was not 20 or 25 percent, but approaching 100 [ler- 
cent, of an actual shutdown of an industry or of an area in this 
country ? 

Mr. KITTLE. "We do know from our industry figures that some sec- 
tions of the country were almost ejitirelv shut down. Some areas of 
our industry were drastically affectetl. jf'or example, much or all of 
the printing paper, magazine paper, and the like ha\e a clay content. 

Mr. KrYKEXDAi.L. Ordinary dirt ? 
Mr. KITTLE. "Well, it is a special kind of clay. 
Mr. KuTKENDALL. But it is still earth ? 
Mr. KiTTi.E. Yes, sir: it comes from the ground. 
Mr. KcTKENDALL. I don't think most people know that. 
Mr. KmLE. It is a white clay, and one of the finest places to ^t 

H» one of the few places east of the Rockies. I think, is in Georgia. I 
believe yon are a fellow Georgian. Mr. Metcalfe. >: 

Mr. METCALFE. Yes.    ' ' 
Mr. KtTTLE. The Southern'Ea'ilroad is the only railroad that goes 

through that area, and when it was down, about 90 percent of the 



369 

•clay was shut off to the cntii-c paper industry for these printing 
papers. So, to that extent that this one small area was shut down for 
even a short, time, it could be a much smaller area than you might 
suppose, it could have shut down the whole printing paper part of the 
paper industry. 

Mr. KuTKENDALL. Would you define in your own, off the top of your 
head, what is meant by the legal term "restraint of trade"? Just off 
the top of the head. lam not trying to strain you. 

Mr. KITTLE. I think it is just putting such handicaps in the way of 
someone in business that he is damaged. 

Mr. KtTYKEXDALL. Do we not have cases on record of a company 
that has furnished a material, with no contract, just ordinarily fur- 
nished raw material to another company, and the company that had 
furnished the raw material, because of circumstances, inadvertently or 
deliberately decided to quit furnishing that raw material, that the 
offended company could go to court and claim restraint of trade and 
win a suit? 

Mr. BjrrTLE. I would hesitate to answer. I am a lawj'er, but I am not 
skilled in that area of the law, and I would hesitate to answer, because 
some of my colleagues might be here that know the right answer. 

Mr. KtrrKENDALL. Does not restraint of trade at least imply that 
business has a right to expect service, not only on a moral basis, but a 
legal basis? 

Mr. KITTLE. Yes, indeed. Of course, under our labor laws there are 
many waj-s that a man can be put out of business legally right now, 
and unfortunately I suppose we have come to recognize those, and 
there is not vei*y much complaint about it, except by the fellow that is 
put out of business. 

Mr. KuTKEXDALL. I dou't think there is anyone on the committee I 
know of that would support legislation that would say when you have 
two competing railroads—say, two serving the Georgia clay business— 
if you had two railroads, I know I would never vote not to let one of 
them strike and use that as an economic pressure for their gains against 
the other, against management, liecause you had another railroad in 
the business. 

For that reason, we are searching for proper ways. Now, the admin- 
istration bill just requires that it be an emergency, but it says "national 
emergency." Well, it is just as serious to the lettuce and tomato manu- 
facturers in California when they are 100-percent shut down as if it 
were a national emergency instead of a local emergency. 

Have you fellows given any serious thought to what sort of defini'- 
tion we would put into legislation to define a selective strike that was 
not or did not create a total shutdown? 

Mr. KiTTT^E. We have not been able to arrive at any helpful conclu- 
sion there, I am afraid, for this reason. Well, for the reasons you out- 
lined, it is just as fatal to a man tliat is completely shut down'and put 
out of business. For us to say, create a peroentage or cutoff figure, 
some people can be then legally put out of business, and others in 
another area where the percentage was met would be allowed relief. 

So, that is why, in our statement, we would hope that you could 
provide settlements that would not recjuire or not permit selective 
strikes or, on the other hand, lockouts, because that is just as deadly. 
to the shipper or the consumer if a company shuts down its own opera- 
tions as it is if the union shuts it down. . •' ...••• 
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Mr. KuYKENDALL. Are jou saying, Mr. Kittle, that in your opinion, 
that the proper pressures that can and should be brought in labor 
management disputes are the economic pressur&s that can be brought 
directly on each party, but that the strangling of a third party should 
not be, either by lockout or strike, part of the pressure brought to bear 
in labor-management relations ? 

Mr. Ki-TTLE. That is correct. We feel that very strongly, and we 
think the innocent third party sliould be protected in the national 
interests. :     .       . 

Mr. DrNGFXL. Mr. Adams ? .,  . 
Mr. IL\R\TEY. Excuse me. Would the gentleman yield for me to ask 

one question to clear up something ?       . 
Mr. ADAMS. Yes. .• • . 
Mr. H.\R\T,T. My friend from Tennessee said he disagreed •with the 

percentages in the defijiition of "selective strike" that is included ia 
the bill I introduced. • 

Mr. KuYKENDALL. Will you yield ? •': 
' Any percentages. 

Mr. HARVET. Yes, but I just wanted to point out to the witness and 
others so there is no misunderstanding that we have assumed this 
method of defining selective strike, veiy frankly, because it is the 
only method that has been called to our attention and that no better 
method has been suggested. 

I would point out, nevertheless, that we do provide an alternative 
for the President if he finds that even these jiercentages would still 
result in a situation that emperiled the national health and safety, he 
could still make a finding that prevented a strike even with a lesser 
percentage. That is the only thing I wanted to point out. 

Mr. ADAMS. Mr. Kittle, it is nice to have you here today. 
On page 13 of your statement, you indicate there is a secondary 

boycott effect and that has been prohibited under Taft-Hartley and 
perhaps it should Ije under the Railway Labor Act. 

Actually, in the nature of the transportation business any time 
there is a transportation strike, it will have an effect of a secondary- 
boycott, will it not ? 

Mr. ICTTTLE. All strikes have secondary effects, to be sure, but many 
of the secondary boycott activities have been prohibited by the Na- 
tional Labor Relations Act, as amended, and we think that the same 
class of activity should be prohibited under the Railway Labor Act. 

Mr. ADAMS. I am not aware, although there may be some, but I 
have been through a number of these strikes now since being on this 
committee, and I don't remember any of the classic secondary boy- 
cott activities that were suffered by American industries which led 
to the Taft-Hartley Act. I am well aware of the fact there is a second- 
ary effect any time the transportation industry is involved because, of 
course, the consumers and shippers are hurt before the parties, and this 
has always been our basic problem. 

Can you name any other types of secondary boycotts, of which 
you are aware, that have taken place, other than the usual effect that 
takes place when they shut down a line ? 

Mr. Krrnjs. There are a whole line of cases that are in the books, 
and I would be glad to try to get those for you. 

Mr. ADAMS. I would like to know, because I know of the hot cargo 
case in the trucking industry, but I don't know in the railroad in- 
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dustry, to wMcli this hearing is devoted, of particular boycotts, or 
slowdowns on particular goods, as opposed to a shutting down of a 
line or whole industry. I would appreciate it if you would supply me 
with the information because that is a problem we have not felt, 
at least this Member has not felt as a particular problem with this 
act. 

Mr. KITTLE. Yes, we did not want to say tliis is a major problem. 
The major problem is the complete shutdown or the situation of a 
large partial shutdown of the vital transportation industry. I did not 
want to equate these as equal problems. 

Mr. ADAMS. I didn't know there was one, and if there is one, I would 
like to know about it. 

Mr. KITTLE. We will be glad to supply it to j'ou. 
(The followuig information was recei\ ed for the record:) 

THJS NEED FOE CONGBESSIOXAL ACTION PROHIBITING SBCOKDABY BoycoTTB IK 
THE   KALLROAU   INDUSTBY 

Section 8(b) (4) of the National Labor Relations Act prohibits most secondary 
boycott activities in industries governed by that Act. The statute seelis to preserve 
the right of labor organizations to bring pressure to bear on employers in primary 
labor disputes and yet shield other employers not Involved from pressures and 
controversies. In applying the broad prohibition of Section 8(b)(4) the courts 
have generally focused on the nature of the work Involved in the primary dis- 
pute. Inducement or encouragement to vpithhold services directed at those who 
normally deal with the work in dispute is deemed primary. Inducements or en- 
couragements directed at other persons, even when confined to the situs of the 
dispute, as in the case of picketing at a gate reserved for those whose contacts 
are not related to the work in dispute, are deemed secondary. See NLRH v. 
Denver Bldg. <£• Constr. Trades Council, .'541 U.S. 67.^. 692 (1951), :SLRli v. In- 
ternational Rice Milling Co., 341 U.S. 605 (1931) and Electrical Workem Local 
1G1 V. NLRB, 36C U.S. 667 (1961). A great body of case law has been built 
up over the years which serves to protect persons not Involved in or related 
to the primary dispute none of which is applicable to the railroad industry as 
such. 

The classic example of the secondary boycott in the railroad Industry is found 
in the attempts by several railroad unions who were striking the Florida East 
Coast Railway Company to employ such tactics against the Jacksonville Terminal 
Company. 

The Jacksonville Terminal Company operates a passenger and freight rail 
terminal facility in Jacksonville, Florida. It serves as the gateway for all rail 
traffic entering and leaving Florida. B'our railroads used this facility at the time 
the dispute began; the Seaboard Air Line; the Southern, the Atlantic Coast 
Line and the Florida East Coast Railway Company. (Since the time this dispute 
began, the ACL and S.\.L have been merged into the Seaboard Const Line.) Traffic 
on the.se carriers into and out of Florida is carried on their own lines through the 
terminal facility. There is also a substantial amount of interchange among all 
these carriers which is carried on within the terminal property. 

Since 19C3 several nonoperating unions have been on strike against the 
Florida East Coast. In early 1966, the operating unions joined the strike, 
although FEC still continued to operate. lu an effort to exert greater economic 
pressure, the operating unions on May 4, 1906 stationed pickets at every en- 
trance to the Jacksonville Terminal and at every public crossing around the 
perimeter of the terminal where train or switching movements could enter the 
terminal property from the out.slde. The pitcketing Included crossings where 
the trackage was under the sole control and ownership of either Coast Line, 
Southern or Seaboard. 

The effect of the picketing was unlimited and complete. As soon as the picket 
line was establi.shed, operations within the terminal began to come to a halt. 
A complete standstill of all activity within the terminal occurred—not simply 
-the handling of interchange with the FEC but those activities which did not 
involve the FEC at all. 

The UnitMl States District Court for the Middle District of Florida enjoined 
.the picketing except at a "reserved gate" set aside for FEC employees in a pro- 
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ceedings brought by the Coast Line, Termlnnl Company anil Seaboard. Oa ap- 
peal the Fifth Circuit reversed on the sole ground that the Xorris-LaGuardia 
Act deprived the fe<Ieral courts of jurisdiction to enter such an injunction.* 
The Fifth Circuit chanicterized the unions' conduct as f(tIlow.s: 

"[The piclieting] covered substantially the entire Terminal Company prem- 
ises, as well as other contiguous .sites in Duval County which were under the 
sole control and operation of the ACL and SAL. As a result of the picketing, 
hundreds of appellees' emi)loyees refused to work. . . . 

"Attempting to translate the factual description of appellant's [petitioners 
here] activities into labor jargon, for purposes of legal analysis, th,i» wag an 
attempt, through peaceful picketing, to eUoit a xeconUary boycott of the FEC 
iy the appellee-companies, which depended for its success ujjon the aid of ap- 
pellees' employees in refusing to cross appellants' picket lines." Brotherhood of 
R. Trainmen v. Atlantic Coast Line R. Co., 362 F. 2d 019, Wl (Jth Cir. 1966). 
(Emphasis supplied) 

The Supreme Court granted certiorari but afQrmed the judgment of the Court 
of Appeals by an equally divided court. .380 U.S. 20 (190G). 

Another action was brought in the state court, the Florida Circuit Court 
for Duval County, by the Terminal Company alleging among other things 
that the picketing amounted to a secondary boycott unlawful under the law 
of the State of Florida. The trial court issne«l an injunction again.st the picket- 
ing holding among other things that the picketing was in the nature of an un- 
lawful secondary boycott. The Florida District Court of Ajipealsi affirmed (201 
So. 2<1 253 (1967)) and the Florida Supreme Court di.smis.sed an appeal and 
denied certiorari. 

The Supreme Court granted certiorari (392 TJ.S. 904 (19t5S)) to determine 
the extent of state power to regulate the economic combat of ijarties subject 
to the Railway Labor Act. 

In a 4-;! decision the Supreme Court held that such issues were governed 
by federal rather than state law. {Brotherhood of Railroad Trainmen v. Jack- 
Honrille Terminal Co., 394 U.S. 309, 387 (19C8)). The Court reverse<l the 
state court deci.sion holding that in view of the Railway Labor Act's failure to 
exj)licitly prohibit secondary boycotts a union was free to employ whatever 
peaceful economic ix)wer it could muster—including primary or secondary pick- 
eting—as long as its use conflicted with no other obligation imposed by federal 
law and. therefore, such conduct must be protected against any state proscrip- 
tions. Thus, union conduct which admittedly can be described as a .secondary 
boycot and prohibited under Sections 8(b)(4) of the National Labor Relations 
Act can occur within the railroad and airline industries because (1) federal 
courts cannot enjoin such conduct because of the Xorris-LaGuardia .\ct and 
(2) state statutes prohibiting such conduct are unavailable because of the lack 
of prohibitions against .secondary boycotts in the Railway Labor Act. 

"The Supreme Court clearly indicated the need for Congressional guidance ID 
this area characterizing its decision in the Jackxonvilte Terminal case as a 
"solution" that Is not "really satisfactory" because of the failure of Congress 
to furnish "neither useable standards nor access to administrative expertise". 
It reached its "solution" in the absence of a "much clearer manifestation of 
congressional policy." Clearly, the matter requires a sati.sfactory solution and 
one that only Congress can provide. 

Mr. ADAMS. Tret's go to the deep problem vou have liere. On page 14 
yoii indicate liere that one of the problems yon believe that has oc- 
curred is that these strikes liave come up here because Congress has, 
for example, given liighcr wage settlements or selected the highest 
part of the board. 

I differ with you on that and it goes to the underlying philosophy, 
and I will get in a moment to seizure versus injunction and so on, 
which is for years the reason that these things have come up here. It 
is because the railway management wanted national bargaining, and 
we always ended up putting in an injunction. AVe have put in injunc- 

•I»rlftr to tlip 1047 nmendmpntii tft the National Ijltor Rrlntlnns .Act. It wna assnmed 
ttiat tlie Norrl«-La Oiiardia Act also prevpiitcd federal courts frnni enjoining anv eecondary 
boyoottii under tlint Aet. Of. Brotherhood of Kailroad Traintnea.y. Jaek$onvilie Terminal 
Co., .•594 U.S. .•?69, 3S7 (1968). '   ' 
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tions back since I can remember. The reason this wajje thing started in 
recent years was we found that we were liolding really one party to the 
situation and so that wage settlements—the reason they were given 
in the last two times was if we were holding them iii and enjoining 
them for longer and longer periods of time, it meant a longer and 
longer period of time without wages even if it were retroactive. 

What do you think of tlie jji'oposal that has been advanced from 
time to time before this committee that if, instead of going to compul- 
sory arbitration, which is what you recommend, we in effect create 
the circumstances of an artificial strike, which is that the Government, 
in effect, seizes either the profits or seizes the companies while they 
enjoin the men and thereby continue service with both of tlie parties 
suffering while the consumer? and shippers manage to get the goods. 

Mr. KITTLE. I think it would be a very severe action. 
Mr. .\DAMS. NO question about it. •" ; -" ;•'' ^V;^'"' '"'V' 
Mr. KITTLE. Most severe action that can be taken.  ''•'.'•''     ] ,', ' ' 
Mr. ADAMS. Most severe, I agree. .. '      -y •   '     •';•. 
Mr. KITTLE. Yes. I would hope that going that far 'would be liiuiec- 

essarj' to prevent strikes. i • . ,   -  - 
Mr. ADAMS. YOU indicated that as a very dear medicirie, 
Mr. DiXGELL. If you will yield, wouldn't you ultimately have the 

roblem to bring a negotiated settlement to a conclusion instead of 
aving at any point in that matter a situation where somebody else was 

essentially by compulsory arbitration arriving at a settlement for the 
parties? 

Mr. KITTLE. That is ultimately—well, I suppose all labor disputes 
are settled ultimately. I would say it would be desirable if our national 
economy were not damaged in the meantime. 

Mr. ADAMS. You see, Mr. Dingell has come in with where I am going 
on this. That is, that you suggested on page 15 three alternatives. Those 
three alternatives are basically compulsory arbitration and the prob- 
lem that this committee has had with compulsory arbitration m the 
past, which the Congress has passed it at least twice, is that it never 
tells anvthing. 

In otKcr words, the firemen's dispute is papered over, but it is still 
boiling beneath the surface, and that was—the gentlemen on the com- 
mittee can verifj'—5 to 8 years ago—that the settlement was put in as 
opposed to the parties having agreed. 

Mr. KITTLE. As I see this kind of necessarj' arbitration, thousands 
of labor disputes are settled every year through the orderly process of 
arbitration, and they are finally settled. Right now under labor agree- 
ments—it is recognized by both parties and accepted. 

Mr. ADAMS. NOW, that is after a contract has been agreed upon. The 
fundamental difference we have here, that we are trying to work out 
•with you and with all of the others that are here, and will be here as 
witnesses, is that in this case we are making a contract; by that, I 
mean the parties are making a contract and when you have somebody 
else making the contract for them, it has not had a very successful 
conclusion. 

This is why we have looked for alternatives like selective strike or 
artificial strike, all of these looking toward trying to make the parties 
settle. I agree with you that areas can be assigned to arbitration, par- 
ticularly once a contract is signed, but the making of a.poittvacjt.j^ 
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ordinarily not either legally in American jurisprudence or any place 
else a matter of arbitration. 

Mr. KITTLE. That is correct, although we have a contract now 
between the rail unions and management. That contract continues. 
They come up for renegotiation from time to time, and they are 
changed somewhat—^by negotiation or by arbitration, however, con- 
tracts are changed also by interpretation. Hundreds and thousands of 
times a year this happens in the United States. Almost all labor agree- 
ments have arbitration. 

On the west coast in the limiber industry there is no arbitration 
clause, generally speaking. There is no no-strike clause, so what hap- 
pens when they have a labor dispute ? 

Thej' will get in and negotiate for a time and if the parties dislike 
the situation enough, they go out on strike or the management locks 
out. There is no arbitration. 

Mr.ADAMS.Right. I   ,  .,. 
Mr. IvrrTLE. Now, I don't like that system. 
Mr. ADAMS. That is, most of American collective bargaining, that is 

most of bargaining. In fact, it covers all of collective bargaining at 
this time, and what has been suggested in your paper and othei^ and 
I can understand why, is that we carve out a part of American indus- 
try, regulated transportation industry, particularly the railroads, and 
say they shall not use the system that is used every place else. 

Mr. KITTLE. I didn't intend to say that. The lumber industry is 
about the only industry I know of that does not have a recognized 
strong arbitration clause for settling Isfj^i". (^ifputes durijag tlie term 
of agreement. .   '      .        , ,     , 

Mr. ADAMS. But you agree with me, every place m industry, the es- 
tablishment of the contract, if it is an evergreen contract, by notice of 
reopening, or contract by definite termination date, by the termination 
date arising, is handled in an American industry by then tlie parties 
being left io economic weapons with certain limited Government re- 
straints aA'ailable for a limited period of time. 

Mr. KITTLE. Yes, of course. Xow, the Post Office Department, I un- 
derstand, has a requirement for compulsory arbitration when they fail 
to reach a settlement. This is something brand new I understand. 

Mr. ADAMS. This is a new can of worms, which I am grateful we do 
not have before tliis committee. 

All right, now, that brings me to mv second to last point. 
One is the one that Mr. Kuyken(iall questioned about, which has 

been recurring while going througli this, and we have asked every 
witness, that is, whether or not there is an alternative method or mode 
of transportation so you can have the selective strikes, or the collec- 
tive bargaining system function. You know, the functioning of it is 
that the two parties are hurt because goods go to another mode of traffic 
or go to another competitor and therefore the public gets service and 
the two parties have it out. 

On page 5, you indicate that you cannot use water shipping and I 
know sometJiing about the lumber business, as you well know. 

Mr. KITTLE. Yes, sir. 
Mr. ADAMS. And I know it is much cheaper to land lumber on the 

east coast using water than it is using rail. It takes longer but it is 
certainly cheaper. 
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Is there any west coast to east coast American shipping available 
now ? You indicate on page 5 the Jones Act restrictions prevent you 
from using it. This indicates to me you do not have it and by "you" I 
mean the forest products industries do not have an American water 
freight carrier available for lumber products to the east coast. 

Afr. KITTLE. That is generally so because of requirements of the 
Jones Act. The Jones Act required it to be an American bottom. 

Mr. ADAMS. The Jones Act required it to be an American bottom. 
What you say is there is no American company that is competitive and 
carding lumber products from the west coast to the east coast ? 

Jm*. KmuE. That is what I miderstand, and that it is uneconomical 
compared to anotlier transportation, rail, tor example. 

]V1J*. ADAMS. Would you be in favor, and this has been suggested a 
number of times, of an exception to the Jones Act in those areas where 
tliere is no American line functioning? 

Mr. KITTLE. I am not an expert in this field and I don't, or I won't 
?ret<?nd to be; we do have, or course, transportation expeits in the 
orest industries council that I would be glad to ask tlie question of 

and come up with a recomniondation on it for you. 
Mr. ADAMS. Could you supply us with the information ? What we 

would like to know, because it goes to the heart of the selective strike, 
is tliis: Is there a water transport route available for shipment of 
lumber from the west coast to the east coast, and we would like its 
comparison with rail rates and then also, with the foreign rate which 
goes out of British Columbia? 

Mr. KITTLE. AVe will be delighted to do it. 
(The following information was received for the record:) 

Co.\rPAB.vnvE LtruBEB SHIPPING SCUTES AND COSTS, WEST COAST TO EAST COAST 

The imiiact of the Jones Act upon the ability of the West Coast forest products 
Industry to serve United States markets has been drastic. Coupled with the in- 
creasing scarcity of rail cars to assure transportation to Eastern markets, the 
Jones Act restrictions have provided increasing incentiye for the industry to ship 
its products in international trade, abandoning much of the East Coast market 
to the Western Canadian forest products Industry. 

Canadian producers, shipping from British Columbia ports, incur only half 
the transportation costs of United States West Coast producers, because of the 
Jones Act restrictions. The water lumber shipment rate on American bottoms 
from Oregon and Washington to Atlantic Seaboard destinations, now is $47.51 
per 1,000 net board feet, for United States producers. There is no known pub- 
lished information on Canadian shipping costs. The Canadian Intercoastal 
transportation cost, however, is estimated by knowledgeable people who com- 
pete with the Canadians in lumber distribution. Costs of transiwrtntion that 
equates with the U.S Intercoastal Steamship Freight Association tariff are 
estimated to range between $20 and $2.5 per 1,000 net board feet in 1971. New 
ship designs now under consideration are exiiected to keep Canadian costs 
through the 1970's and 1980's near the low side of the above range. Most of the 
Canadian lumber is transported on foreign flag ships chartered by the Canadian 
shipping companies on time or trip charter contracts. 

Since 1961, the Intercoastal Steamship Freight Association tariff has increased 
by $11..51 per 1,000 net board feet During the same ten-year period, the water 
shipment cost for Western Canadian producers has ri.sen by only about $5.00. 
The competitive position of the West Coast forest products industry, in serving 
East Coast markets, thus has continued to erode from the unfavorable situation 
of 1961. 

This erosion is demonstrated by the trend In lumber shipmenta In 1961. British 
Columbia had captured 62% of the total water-shipment lumber market on the 
United States East Coast. By 1970, the British Columbia share had risen to 83%, 
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leaving producers in Washington, Oregon anil California to share tbe remain- 
ing 17%. 

Moet of thlH remaluiug United States intercoastal shipment is being accom- 
lilislieU through charters of older ships returning In ballast from the Far Bust 
lo Eastern United States ports, which will call at West Coast port to load luni)«r 
cargo for the final state of the voyage. Some volume also is carried In C-4's used 
in moving steel from the Mid-Atlautic to the West Coast, and carry lumber on 
the return voyage. In the past year, three experimental barging hauls were at- 
tempted : this does not appear a promising solution at this time, simply because 
of the 7,()00 mile haul, and the lack of markets for East Coast to West Coast 
return movement. 

At tlie pi^.ient time, virtually all of the remaining water shipment Involve.s 
lumber. One eomiwny also move* small amounts of plywood and partlclelHwrd. 
Tlie Canadian traffic is almost entirely in lumber, because of tariff restrietiom; 
on plywood. 

The impact of the Jones Act upon the West Coast forest products indastry 
(and its favorable impact for Canadian producers) has long been recognized. 
In 1!»60,19C1, and 1962. the western lumber industry attempted to obtain changes 
in the .tones Act by legislative susijension of the provisions to permit shipment 
of lumber in intercoastal trade. The only concrete result was a short-term 
exemption smntcd by the Congress for movement from the West Coast to Puerto 
Rico, applicable to only one company. Since, however, there is not an adequate 
marliet in Puerto Bico to sustain this trade, the suspension was used for only 
one voyage. 

We lielieve it Is the be.st interest of this nation, as weU aa the beet interest of 
the industry, that modification be made at this time in the provisions of the 
Jones Act. to [termit the use of foreign-flag slupping in the intercoastal forest 
products trade. Otherwise, the most populous region of the United States will 
liecome increasingly dependent upon foreign wood sources to meet Its honing 
and other needs, while this same market is barred artificially to domestic 
producers. 

LUMBER RATES WEST COAST TO EAST COAST 

Rate per 1,000 tmard feet 

Dry lumber Green loitilKi 
at 1,800 pounds at 2,350 pounds 

per thousand per ttmiund 
feet feel 

»3.3a {43 M 
33.26 3126 
26.00 26.00 

RaiUate weijhl basis $1.85 per 100 pounds  
Intercosntal Amerrcan flag steamer rate $47.51 per 1^0 net Ixiard feet t>astt  
Intercoastal foreign flag steamer rate net board feet b«sis_  

The Jones Act has discouraged U.S. Flag Ship construction to the point where 
U.S. Flag ships are unavailable for more than normal domestic rcqnlrement The 
reason for this decline in U.S. Flag shii» may bo explained by tlie above rate 
(romiMirisrm. 

Mr. An.vMs;. My last qiiostion involves page 15, and I was uncertain 
of your answer to one of the otiier niemwi-s where you indicate that 
the piincl should select only one alternative. 

I understood where you referred to the fact that actually your 
alternatives Nos. 2 and '6 provide for final settlement so that is one 
thing that would make no diflorence. 

Vour Xo. 1 provides for a strike that was not affecting the public 
interest. If that were selected as the alternative, so that a strike would 
continue, do you contemplate that that alternative woiUd have to stay 
in effect for the duration of the strike, or do you contemplate there 
hehig a reexamiiiiition of that selection if the strike either continued 
for a long period of time or spread to another; in other words, grew 
larger? 
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Once you have selected that, would there he another alternative to 
go in two and three, if the circumstances changes and, if so, how 
would it be operative i 

Mr. KITTLE. I believe that we would view it this way; That if it 
were the same strike in chai-acter and size, that the continuation for 
a period of time would not justify a reexamination under this pro- 
posal, but if it changes in size and character so that it spreads over a 
larger area, and it involves other luiions in the railroad industry or 
other companies, then it should be re-examined because that, in effect, 
would be a different strike in the way we view it. 

Ml-. AoAiss. How would that be triggei-ed under your pi-oix)sall 
Would the same board that made the original recommendation to the 
Cabinet officer stay in existence and make tliat detenninatiou, or would 
there be a new board and what trigger would trigger either of the 
boards off? 

Mi\ KiTTiiE. I would Ijelieve that what we would favor here, and 
we didii't get into too much detail here because we knew other parties 
would, and many of your bills go into such det^nil so wc did not do it 
ourselves, but I believe we would propose that this broadened strike or 
diffsrent strike, or strike against more companies by more unions 
would tliein, or should tlien go through the mediation process of the 
Railway Labor Act, and then wind up, if unsettled, would wind up 
again l>efore a twinei, a new panel, or perhaps the same panel. 

Mr. ADAMS. Would you re-nm it completely ? 
Mr. KITTLE. Yes. 
Mr. ADAMS. Thank you, Mr. Chairman, and Mr. Kittle. 
Mr. DofOELL. Thank you veiT much. 
Mr. Skubitz? 
Mr. SKUBITZ. Mr. Chainnan, I reserve my time. 
Mr. DiNOELL. Mr. Kittle, the committee is grateful and thanks you 

foi' yonr patience and very helpful testimony. 
Mr. KiTTiJE. Thank you. 
Mr. DrsroELL. Our next witness is Geiard C. Smetana, counsel for 

labor relations, Seai-s, Roebuck, appearing on i>ehalf of the American 
Retail Federation. 

We are liappy to liave you. 

STATEMENT OF GERARD C. SMETANA, aN BEHALF OF THE AMERI- 
CAN RETAIL FEDERATION; ACCOMPANIED BY LAWRENCE D. 
EHRLICH, ATTORNEY 

Mr. SMETAXA. Thanlf you. 
Mr. DiNGEij,. WUl you identify yourself f idly for purposes of the 

record and we will be pleased to i-eoeive your statement. 
Mr. SMETANA. My name is Gerard Smetana, labor rela* i(Mis counsel 

of Sears, Roebuck, and I api)eiu- this morning on behalf of the Ameri- 
can Retail Federation. 

I would like to have sit with me during the presentation Mr. I^aw- 
rence D. Ehrlich, of the firm of Borovsky, Ehrlich & Kronen burg, a 
Chicago-based law firm dealing in the ai-ea of labor-management rela- 
tions. 

I appear on behalf of the American Retail Federation and I would 
like to have my entire statement for the record and I will depart and 
will follow the outline, but not read any portion of the statement. 
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Mr. DiNOEUL. Witljout objection, your full statement will appear in 
the record, and you may feel free to make such remarks as you choose. 

Would you identify this gentleman again ? 
Mr. SMTTTANA. Mr. Lawrence D. Ehrlich, with the law firm in Chi- 

cago working closely with the Retail Federation. 
Mr. DrNGELL. Vei-y well, you are welcome before the committee, 

too, Mr. Ehrlich. 
Mr. EHRLICH. Thank you very much. 
Mr. SMETANA. The American Retail Federation is a federation com- 

posed of 70 National and State retail associations. The membership of 
these associations consists of a wide variety of retail businesses, rang- 
ing in size from a small local store to large national chains, representa- 
tive of all aspects of the i-etail industry, and totaling in excess of 
900,000 retailers. 

I would submit, although w-e do not have evidence—conclusive evi- 
dence—that we in retailing are among the laigest users of transporta- 
tion service in the counti-y, and we feel that we ai*e certainly affected 
and have in the past been affected by any national emergency strikes 
in the transportation industry', and it is for that reason that wliile nor- 
mally we would be very reluctant to come before this committee or any 
committee of the Congress and express a point of view with respect to 
matters outside of our industry unless they affect us, and the law would 
be equal to all industries and all employers and all unions. 

We nevertheless feel, as the Congress has felt in convening the hear- 
ings, that the ti-ansportation industry presents a special problem and 
problems at least in some quarters based on bills before you which 
require some special solutions, and it is for that reason we have engaged 
in the effort and we have deliberated long and hard and I would say 
certainly and particularly extensively in the last 6 months of this 
year, and the involvement has been total among all of the membership, 
and we have i)assed back and forth all of the proposals submitted, in- 
cluding certainly the plan by the administration and the plan by 
Senator Ja-vnts and Congressman Harvey and other plans that have 
been submitted in this area. 

We have in studying those various proposals always come to a con- 
clusion, and we have taken to heart what Secretary Hodgson said in the 
statement to the American Bar Association in Ijondon—this is a time 
for innovative thoughts and a time when all parties and all employers 
and all unions can contribute to finding a solution. 

We are prepared to present and are presenting in our statement to 
this committee a solution that is perhaps different from any that the 
committee has seen, and any we are aware that has been proposed by 
anyone in the House by labor or management, and the way we arriveil 
at the solution is, we have studied—^the basis of studies is the admin- 
istration's proposal. There has been a great deal of conflict among our 
membership as to the correctness of it. We were in agreement with— 
and what we are in agreement with today is that there is a special 
problem imder the Railway Labor Act insofar as collective bargaining 
and as it extends itself to the problem of national emergency strikes, 
and tliat is that the Railway Tvabor Act. contrary to the Taft-Hartley 
Act, postpones tlie day of rockoiuiig. ))rovidcs for collective l>argaining 
lint enaliles the parties to put off many years, at times, the ultimate day 
of reckoning. • . 
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What has made collective bargainmg work in this country is the fact 
that the parties have gotten togetlier and have been required to settle 
their differences, and most of the time it is through a voluntary adjiist- 
ment, and some of the time it is through the threat of economic re- 
straint by either side. The Supreme Court has said many times that 
collective bargaining in the ultimate is a test of brute force and eco- 
nomic strength and therei'ore certainly a strike can ensue. 

But that strike usually, and the theory of the strike, the theory of 
economic action by employers as well, is that there be an immediate 
impact and that the strike be close enough to the time of the dispute 
so that the questions involved are fresh in the minds of the people, and 
economic pain and suffering will occur to either side to compel them 
to resolve these matters. 

Hopefully, the idea of a strike or lockout, which would remain in 
the background, would be sufficient to get the parties to agree. 

We would submit the administration proposal for final offer selec- 
tion has been termed innovative thinking, and has been termed a 
"noble experiment" and I think it is. The Secretary of Labor in his 
statement in London said collective bargaining is on trial. I think 
that is true not only in the transportation industry, but it is true all 
over. 

We think, of course, this problem of national emergency strikes 
is perhaps only one ]iro()leni in the ref onn of our labor laws, but I won'^t 
dwell on the subject. I think the problem, certainly the problem of 
strikes in the transpoi-tation industry, comes about by an imbalance 
of power, between labor and management, and this deserves study 
elsewhere by apjjropriato committees of Congress. 

Insofar as the transportation industry is concerned, tii& strikes have 
been primarily in the railroad industry that have caused national 
emergency stnkes. Therefore we would submit that legislation should 
deal only with the transportatioii industry, since Tve do recognize that 
any form of final offer selection, however inventive, is a departure 
from total free collective bargaining, because there is no question that 
in some form or other a third party is imposing a solution which the 
parties themselves liad not agreed upon. 

This was the haidest pill for us to swallow, because we do believe 
tliat collective bargaining is tlie very best system that has functioned 
in this countiy, and will continue to function. We felt therefore that 
if there is to be any departure, and certainly any final offer selection in 
the transportation in(uistn' would be a departure, it should be a very 
limited departure and limited only to the specific problem that it is 
solving, where there is a m-y severe problem in transportation which 
has severe effects immediately felt by large segments of AmectcaA 
industi^-and the public. .   /•;.: 

We also, however, feel as Secretary Hodgson stated iii London, that 
the final offer selection jjroposal, it it is taken in the spirit that it 
is designed, should in fact promote free collective bargaming. 

I am not an expert in the transportation industry and don't profess 
to be, and most of my work has been or all of my work has been in 
other industries, but as a student of the law I think I can commrait 
that the transportation industry has special problems, particularly 
that portion under the Railway I^abor Act. 

Therefore, I submit tliat in the transportation industry, for national 
em^gency strike purposes, air and rail be transferred to tho TaftJ- 
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H»rtJ«y Act so there can be communality in the administration of the 

In terms of the otlier suggestions that are contained in the admin- 
istration's bill, the administi-ation's bill gives the President three 
options, and the first option is extension of tlie 80-da_v cooling-off period 
for an additional 30 days. I should point out first, in all of these bills, 
to my awareness, there is a ])r(i]iniijiary finding or requisite tliat tiiere 
be a national emergency declared. I think this is the l»asis from which 
webegin, that there is a national emergency. 

Senator Javits. of course, would say we could also go to a regional 
emergency. We would part companj' from tliat proposition. While it 
has surface appeal, and in fact there are many severe i-egional emer- 
gencies we have seen in the last several yejirs, bridges open in New 
York and the like, creating so^^ere dislocation on a local oasis, but I 
think the balancing factor of free, collective bargaiuiiig must survive, 
and weshould not make incursions into it. 

We are -willing to attempt thi.s one incui'sioii, one experiment, in 
transportation, because I guess free collective bargaining has broken 
down in transportation. To the extent it can be resurrected, perhaps 
final offer or some impetus can be helpful. This is why we think an 
exception can be made, altliough opposing compidsory arbitration, and 
hopmg that final offer selection leads in fact to free collective bargain- 
ing, the ultimate imposition of a solution proposed by one of the 
parties would rarely, if ever, come to pass. 

As to the administration's second alternative, the question of the ex- 
tension of the 30 days, we see little to be gained and we tlierefore follow 
the position of the American Bar Association which was adopted this 
year, by a special committee appointed to study the problem. Because 
psychologically the position is, if the parties have not been able to 
agree during the 80-day period, an additional 30 days simply jn-olongB 
the day of reckoning, in the same way as we ha\c twen under (he Rail- 
way Act, and absent any additional incentive. Simply more time will 
not make it work. 

We do, however, recognize, as the President's bill has attempted, 
l>rior to the convening of the final offer selection panel, to give the 
executive branch an opportunity to tiy to resolve the matter. Thoj' have 
given the Secretary of L;xbor some time. 

As opposed to that, ^^'e would pi-0]x>se and suggest that the President, 
at the end of the 80-day cooling-ofT period, be given an additional 10 
days. If the President c-hoo-ses to use other paits of the executive branch, 
such as the SecretaiT of Tvabor, that would be his preiogative. But 
basically it would be up to the President during the additional 10 days 
to try to get the parties to agree. However, so that time does not get 
awa^ from i;s because there is no point in extending the time, Sie 
President, within the same 10-day jjeriod. and perhaps the pres- 
sure of that time woidd also force agreement, would essentially have 
one option, and that one option wonld be to go to the judicial branch 
rather than the executive branch as he proposes in his proposal now. 

Under our proposal we submit the President should have tlie option 
of calling upon the Hiief Justice of the T'^.S. Supreme Court, who 
immediately upon snrli ttslephone call or other call—but ob^ iously it 
probably would be in writ ing—would convene a three-judge court. " 

The Chief Justice would have ^nthin Ids discretion to choose the 
members, however they must be chosen from among sitting couits of 
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appeal judges in the 10 circuits, pins tlie District of Columbia. It is 
our thinking—well, let me come back to why we tJiink it is a preierable 
system in a moment, but k't me just outline the systCMi. 

xV decision of this tlirec-jndge court would have to be rendered within 
the 30 daj-s, the same 30 days that the administration's bUl contem- 
plates, and an appeal from this court, not certiorari, but direct appeal 
to the U.S. Supreme Court be taken. 

Ijct me first, before I talk about this judicial approach or the lay 
arbitrator final selection approach, let me discuss the second approach 
of the administration's second of the options under the administra- 
tion's bill, partial operation of an industry. 

Wo agree with the American Bar Association report of this year, 
that partial operation cannot work and is not a realistic alternative. 
The plan contemplates tliat [>artial operation takes place within a 30- 
day period. 

The transportation industry is mvolved again and I must defer 
to those knowing more about tlie industry, but I think it is fairly self- 
erident that the industries in transportation are complex industries 
and there are many operating problems, and for a group of lay ar- 
bitrators within a 30-day period to decide how they are going to 
engage in partial operation would take a great deal of time. In ai"der 
to reach that proposal or decision, they will have to call upon the 
very people who should be engaged in collective bargaining both on 
the side of management and laboi*. 

So, what wo fear is their vest energies will be used in trj'ing to get 
a partial operation system, rathei- tlian trying to get a contract, and 
tliat is why we view partial operation as not a feasible alternative. 

Insofar as final offer selection, we think the idea is excellent, and 
we think it is revy imiovati\i'. However, we think there are certain 
shortcomings. It is because of tliose shortcomit^ we have made our 
suggestion for the study of this committee. 

First, in final offer selection as presently drawn, tliere appears to 
be no i)arameteTs as to tlie input of what a union or a company can 
require in its offer and that can ci'eate some severe problems. For ex- 
ample—and, of course, the examples are as many as the mind can 
think of, but an example that comes to mind, one that is sot iorth in my 
pajjer, is that the union can be totally reasonable, and perhaps more 
reasonable in the minds of people, in terms of its economic proposals 
as they ^t down the line, and yet as part of its d^nand—as the union 
frequent!j' will make the economic demands very reasonable to get 
certain valuable rights, as part of its demands it wants three nonvoting 
members on the company boaid of directors. 

The question is, could lay arbitratore tJien select that union pro- 
posal ? Of course, you can think of a lot of problems where you get 
ii bad detennination and a myriad of things beuig asked for, and Sie 
parties holding out for. The answer is, iii the NLRB, the scope of bar- 
gaining is limited to the mandatory subjects of collective bargaining. 
The U.S. Supreme Court has before it this very term, a case in whidi 
it has granted certiorari. A complaint involving the Pittsburgh Plate 
Glass Co., about the subject of bargaining over retired employees. It 
questions whether for persons now retired, the union can be enabled^ 
to ask for additional moneys for them. 
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• This is ail appealinjo; cause. These people \\orc employed at a time 
When standards of living were lower and ijei'hai)s would have gotten 
more had they retired today. The question is in terms of oi)cning the 
doors to "nonunit" people. The Supreme Court will have to decide 
whether tliat falls within the mandatory subjects of collective bar- 
gaining or not. 

It is for this very reason that the courts ultimately are called upon 
to make interpretations, that we think that the court can handle this 
t«ry well. This will be a part of the Taft-Hartlcy Act and the court 
itt any of these bargaining relationships would ultimately be called 
upon to determine whether it is a mandatory subject of bargaining. 
'""If the}' are silent, assuming the President s proposal or one like it is 
{^i^ed, and if silence remains with respect to tlio parameters of bar- 
gaining—^I am sure that labor lawyers on both sides are inventive' 
and will be quickly in the courts compelling in any case that what 
Congress intended was thivt the mandatory subjects of collective bar- 
gaining be written into the act. Tlien they will be using the coui-ts and 
mey will try to get in the courts any time they are not happy with tlie 
decision of the three-man panel on some theory that some other rale 
*ms infringed upon. 

Of course, the merits of the contentions will then have to be hciird, 
and no doubt the selection the panel had made would be held up pend-" 
ing decision, because surely the court would want to preserve its 
jurisdiction. 
•''Ultimately, we would submit that the courts of appeal and the 
Supreme Court would be drawn into the conflict at a time wheai there 
probably would have to be some continuing injunctive relief, because 
p'resumably the parties would not be out on strike while the lawyers 
and parties are litigating. 

Siilce the courts ultimately will Ije drawn in anyway, we would sug- 
gest the courts come in at an early stage. 
''Another aspect of the administration's bill which we find a prob- 
lem witli, and this is true of a munber of the bills, is the failure to 
require that the arbitrators or group or panel—whatever we want to 
fcall them^—give the reasons for their decision. In other words, they 
cei"tainly will be fairminded men, and will do what they c^in to deter- 
rhiiie which of two agreements is better. This is a very difficult ]iroblem. 

In many of the national strikes in the transportation industry and 
otherwise, the parties are frequently going down to the wire on "thou- 
sands of unresolved issues, especitilly in the anva of work rules. Deter- 
inining what is right is a big task. To droj) a hammer in favor of one 
side and say this is i*easonable, would leave a lot of people unhappy, 
and i-aise perhaps some of the problems that are inherent when some- 
body else is writing the agreement. 

If we are going to have this incursion into free collective bargaining, 
the parties are entitled to know why the arbitratoi-s chose a particular 
fjnal offer. That will take time. But there should be a provision requir- 
ing that the basis of the decision be set forth before judgment issues. 
TlSe decisions could be printed or written some time thereafter, as it 
eould be an involved procedure, which could take the court or panel 
some time. 

The other question, the fundamental question, is the question of the 
lay arbitrators. Rather than getting into the question of fairness, be- 
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cause I am sure that fairminded men will be chosen and will be the 
better or best caliber of citizen we can find to solve the problem—Mr. 
LaGuardia testifying before the Senate Committee on Labor in 1947, 
at a time when he had national emergency strikes perhaps more severe 
than some we have today, and at a time before Taft-Hartley was passed, 
testified to this subject. 

As you recall, going back to those years, President Tnunan vetoed 
the initial bill which had passed the Congress specifically on the way 
in which it dealt with the subject of national emergency strikes. There 
is much merit to what Mayor LaGuardia had to say, although I dont 
agree with all of his conclusions. 

What he suggested is the LaGuardia plan, a three-judge labor court, 
a lifetime court, and that court would l^ of the stature of the U.S. Su- 
preme Court. 

He cautioned us, though, as to the problems he had seen in his life- 
time as an author of the Norris-LaGuardia Act, and how the laws had 
changed and the problems he saw. One of the problems, of course, is 
reiterated in the hearings on the NLRB before Senator Ervin. That is, 
there are five NLRB Ixmrd members and there is a lot of work. Board 
members have 60 attorneys writing opinions, and subpanels making 
decisions rather than the members, which the President with confirma- 
tion of the Senate, chose to pass on these decisions. 

For that reason, he suggested that one of the problems in any tribu- 
nal is when you go through the problem of selecting the best man, and 
selecting the man of stature who will serve for a long period of time, 
you don't want a clerk to do the work, but you want him to do the 
work. You are buying his mind and ideas and judgment. So, one of 
the things he insisted upon in his plan is there be no clerks. The judges 
act by themselves. 

The only problem LaGuardia saw with arbitration to resolve dis- 
putes is that many people engage in service on various boards to get 
personal benefits later on. 

Unwittingly, or unwillingly, the fact is they are simply in for a 
short period 01 time as would be the panel proposed by the President. 
These people still are representing one side or the other. In fact in 
their mind they may be totally pure and Solomon-like, but certainly 
the parties, labor and management, spend a? great deal of time talk- 
ing about points of view on short time panels such as NLRB and for 
this reason I think Mayor LaGuardia thought they should be lifetime 
appointments. 

We take his idea and turn it around, because what he proposed was 
compulsory arbitration and seizure and a number of other things, but 
the germ of the idea is this: Because one of the things that is not 
necessary, hopefully, is to have a lifetime tribunal or long tribunal 
because we don't anticipate there will be many national emergency 
strikes. 

Even looking back to history, we have not seen many. The only 
pjroblem is the few we have seen are very severe and they required the 
time of Congress to resolve them in the extreme. 

So, we think to have sitting a tribimal which will twiddle its 
thumbs most of the time will result in not getting the highest caliber 
individual, because the highest caliber person ivill want to be chal- 
lenged 24 hours a day, or certainly during his working days. Certainly 
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in the area of transportation strikes or in any area of emergency 
strikes we hope that would not be the case. 

The next thing we wondered: Why do you finally take the idea 
to courts There are three alternatives in solving these problems in 
the three branches of government, and what we have seen up until 
the present in na-tional emergency strikes and transportation, is the 
use of the legislative branch. You gentlemen are the ones who ulti- 
mately have had to resolve the problems. 

The administi-ation or some of the other bills suggests the executive 
branch. We think that these bills present a real problem because 
there, first of all, is more involvement in politics. There will always 
be the question, since we are imposing a solution, not only in terms 
of the selection of the i^eople, but in terms of the way in which the 
matter is handled. 

We would think that the administration would be very happy, or 
any President would be very happy, not to have to engage in selecting 
the three people, and it is for that reason that we have given the selec- 
tion process of the panel to the Chief Justice of the U.S. Supreme 
Court. 

We are very sympathetic and agree with the Chief Justice in many 
of his remarks, that the Court is so heavily burdened. Much of the 
groblem is that much of the burden that exists in the U.S. Supreme 

ourt is, in fact, caused by direct appeals to that Court. We would 
submit that while our apj)roach would give some additional burdoi 
to the Court, it would occur so rarely—perhaps once every 5 years— 
that that burden is one that the Court should assume. For it would 
preser\'e the system of collective bargaining for the Court to so assume 
that burden. 

In terms of the judges selected, the sitting courts of appeal judges, 
we would submit that those persons are extremely able to deal with 
this problem. They deal on a day-to-day basis with problems of labor 
relations. Therefore, I don't know the percent, I would venture almost 
50 percent of the Courts of Appeal dexMsions today are labor decisions. 

It comes about not only because of all decisions mider the NLRA 
ultimately get to the court, but more than 50 percent of the decisions 
commg out of NLRB get to the courts. The courts deal with direct 
actions under the National Labor Relations Act, all matters of injunc- 
tion suits, such suits as 301 actions, especially since the Supreme Court 
embraced the Boys Markets decision permitting parties to go into the 
District Courts and obtain damages of all sorts, not to speak of the 
area of equal employment opportunities where the courts deal with 
related areas. 

All I am saying is that the pereons selected to sit on the panel would 
perhaps be the most experienced people in the country to deal with 
the problem. They would be impartial as would no doufct the lay arbi- 
trators, except there would be no possible segment of the community 
that could claim that those persons are partial, because they sit as 
lifetime judges. 

To the extent there may be any problems, as parties will always 
feel some injustice, or like more due process, we would ask that the 
three-judge court render a decision giving statements of fact, con- 
clusions of law and specifically that they operate only within the 
parameters of the mandatory subjects of bargaining, and they would 
nave to decide within the 30-day period. 
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We would give the court general equity power or make it a court 
of original jurisdiction, with the only limit being it cannot engage in 
compulsory arbitration except that at the end of 30 days it must engage 
in a final offer selection. That is, as we conceive it, take the last offer 
of one of the parties, the last offer that the parties submit and choose 
between those two offers. 

Now, during this 30-day period when the case is pending before 
the three-judge court, we would expect that that court and the judges 
of that court would have sufficient prestige to attempt on their own, 
as is the want of judges, in trying to settle cases every day, to try to 
resolve tliis dispute. They essentially then would be in the role of the 
mediator. They cannot impose a settlement, thojigh, on the parties. 

Pi^esumably, the last offer might change in the 30-day period and 
maybe the court would never have to make the final offer selection. 

The court also would probably have to engage in some injunctive 
action during this time. Presumably that 80-day cooling off period will 
have to be extended, and any injunctive relief would also wind up in 
the courts, and it would be proper for the court, while it is deliberat- 
ing, to use injunctive powers. 

Any decision of this court, whether in the injunctive area or on the 
merits, would be immediately appealable to the U.S. Supreme Court. 
Any cry of possible prejudice attributable to the selection of the three 
judges—and we don't think there would be any—but any question of 
acceptability would be cured by the ultimate decision made by the 
U.S. Supreme Court. 

Thank you. 
(Mr. Smetana's prepared statement follows:) 

STATEMENT OF GEKABO C. HMETANA ON BEHAU- OF THE AMERICAN RETAIL 
FEDERATION 

My name is Oerard C. Smetana. I am Labor Relations Counsel of Sears, 
Roebuck and Ck). I appear here today on liehalf of the American Retail Federa- 
tion. I have had the opportunity to focus on the continuing problems of labor 
management relations a.s a contributing editor to "The IJeveloplng Labor I>aw" 
published this year by the Labor Law Section of the American Bar Association; 
in a statement I presented to the Senate Sulicommittee on Separation of Powers, 
Ckimmlttee on the Judiciary of the United States, during the hearings on Con- 
gressional Oversight of Administrative Agencies; in a statement I presented to 
the Special Subcommittee on Lal)or of the House Committee on Labor and 
Education, during the hearings presently Itelng held before that Subcommittee; 
as a lecturer at the University of Chicago, Graduate School of Business Admin- 
iBtration; and as a speaker at the Northwestern University School of Law 
Seventh Annual Corporate Counsel Institute. 

The American Retail Federation, upon whose behalf I appear today, is an 
organization comprised of seventy-seven national and state retail associations. 
The memliershii) of these associations consists of a wide variety of retail busi- 
nesses ranging in size from a small local store to large national chains, repre- 
sentative of all aspects of the retail Industry and totalling In excess of nine 
hundred thousand retailers throughout tiie country. The Employee Relations 
Committee of the American Retail Federation Is drawn from the various retail 
associations which make up the B'ederation and from individual companies, both 
large and small, which are Individual members of the Federation. 

I am Chairman of a subcommittee of the Employer Relations Committee which 
has made a detailed inquiry Into the wisdom of legislation dealing with strikes 
In the transportation Industry which cause national emergencies. The product of 
my subcommittee's work was the development of a recommendation which was 
submitted to tlie full membership of the Federation. The memibership over- 
whelmingly approved this recommendation which then became the official policy 
of the Federation. It is thus the position of a large segment of American em- 
ployers that I present for your consideration today. 
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INTBODUCTION 

The impact upon retailers of national emergency strikes in the transportation 
industry cannot^be overstated. We are among the largest users of transporta- 
tion services in the country. Nearly every item of every nature purchased by an 
ultimate consumer is purchased from a retailer. The vast majority of the goods 
we sell are brought to our places of business by public transportation. Therefore, 
any interruption in transportation services has an immediate adverse Impact upon 
all retailers, and through them, all members of the public who shop at retail 
facillUes. 

Certainly the effect of a strike In the transportation industry which would be 
of sutficient magnitude to be considered a national emergency would, of neces- 
sity, have a crippling effect upon all members of the Federation and in some 
instances would preclude our members from staying in business. Notwithstand- 
ing this potential peril, the Federation has an abiding commitment to the con- 
cept of free collective bargaining and any mechanism which threatens the opera- 
tion and effectiveness of that institution Is a matter of utmost concern. 

Therefore, as employers who stand imperiled by the effects of national 
transportation strikes, and as citizens who have a deep and continuing concern 
for the formulation and administration of national labor policy, we wish to 
advance our views with respect to the legislation endorsed by the President and 
offer some alternatives for consideration by this Committee. 

THE   NATUBE  OF  TUB  PROBLEM 

The devastating impact of national strikes in the transportation industry 
is generally acknowledged and there is a continuing concern that such a crisis 
will from time to time again confront the country. The current legislation which 
attempts to avoid such catastrophic economic upheavals simply does not work. 
The effect of such breakdowns in tlje administration and operation of our labor 
laws has required Congress on an ad hoc basis to pass emergency legislation to 
quell the chaos which results from nationwide transportation stoppages. While 
it is clear that a mechanism must be devised which will relieve Congress from 
this periodic burden and effectively preclude national transportation strikes, 
it must be recognized that the problems of the transportation industry are 
representative of the type of problems which create an imbalance in power in day- 
to-day labor relations. 

As example, no one can deny that one of the major issues which has repeatedly 
cauaed disruptions in the railroad industry la the area of "work preservation". 
This problem, however, is not unique to the railroad industry. In the National 
Woodwork case,' a divided Supreme Pourt affirmed the Labor Board's decision 
which, in effect, repealed Section 8(e) of the Taft-Hartley Act, which sought 
to bar contracts whdch would prohibit any employer ". . . from handling . . . 
any of the products of any other employer . . .". The National Woodwork 
decJaioo upheld the legality of a clause which the Carpenters Union bad 
obtained in an agreement with a Philadelphia contractors assocdation which 
provided that the contractors could not use pre-cut and pre-fltted doors. The 
effect of that spedflc decision in that particular case was that the savings 
which the building contractors could have achieved by purchasing prefabricated 
doors could not be realized by the contractor and through him, presumably, the 
customer. The end result, ot course, is tiiat the economy may not prosper as 
a result of improved technology whenever a labor organization is strong enough 
to negotiate a clause which prohibits Increased productivity through the utiliza- 
tion of new or better technology. The ensuing frustration of the incentive for 
achdevement, hindrance of economic development, and ultimate disservice to 
both labor and management emanate directly from an application and interpreta- 
tion of the National Labor Relations Act. 

We therefore urge that hearings be held before the appropriate oonmuttees 
of the House and Senate, at the earliest possdble date, so that effective lefdslatlati 
can be considered by the Congress to deal with the wider problem of imtialance 
of power in labor management relations. Time and again both management 
and labor have voiced frustration and anger with the various problems in the 
administration of the National Labor Relations Act Congress has not been 
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unmindful of these canxplalats and baa from time to time made inquiry into 
the operations of the National Labor Relatiioas Board. 

Let us now return to the problem before us today. TIhe American Retail 
Federation has undertaken an In-depth study of the President's proposed Emer- 
gency Strike Legislation and we take this opportunity to present our analysis 
for your consideration. Since our analysis compels rejection of certain of the 
Administration's proposals, we have undertaken to suggest affirmative proposals 
wWch, we believe, will best facilitate the objectives sought by the Adminis- 
tration. However, before presenting these proposals, It is only proper to place 
the specific problem of national transportation atrikea in proper perspective. 

It must be borne in mind that national strikes in the transportation Industry 
are noteworthy for their severity rather than their frequency and therefore 
legislation predicated upon realistic concern <«nnot, with propriety, exceed the 
Hcope of the problem to which it is addreissed. Legislative intervention which 
by its nature drcumscilbee the rights of the parties to formulate their own 
solntions through the collective bargaining process must be carefully drawn 
80 as to insure that the rights of the parties are infringed upon no more than 
Is absolutely necessary to the preservation of the public interest. 

By so stating, we wiSh to vmderscore our belief that any legislative extension 
which infringes upon the rights of the parties in other than the transportation 
industry would not be an acceptable alternative to current collective bargaining 
practices. Similarly, we find insupportable legislative proposals which would 
extend emergency .strike legislation to regional disputes and/or disputes in other 
Industries. Historical precedent does not supiwrt a conclusion that such interven- 
tion is warranted to protect the public health and safety. Likewise, no philosophic 
rationale has come to our attention which would invite an abandonment of col- 
lective bargaining which has been for so many years in the past, and is today, 
the cornerstone of Industrial relations in the United States. 

An alternative that ha.<» been suggeste<l in some quarters to deal with national 
emergency strikes is compulsory arbitration—we strenuously oppose any such 
alternatives. With whatever trapping such a proposal may be advanced, the end 
result i.s alway.s that a third iwrty substitutes his wisdom for that of the parties 
who must live under the conditions specified in the arbitrator's edict. Such a 
procedure makes a mockery of the bargaining which precedes the compulsory 
arbitration. It would require workers to give up the right to strike and employers 
the right to manage. 

Notwith.standing our fundamental opiwsition to variances in the free collec- 
tive bargaining process, such as those suggested in all schemes of compulsory 
arbitration and those which would extend emergency .strike legislation to indus- 
tries other than transportation, we are not unmindful of, or in disagreement 
with, the current need for innovative thought addressing itself to the problems 
of the transportation industry. Let us now turn to the President's proposal and 
specific recommendations which the Federation feels can more fully solve poten- 
tial problems in that industry. 

THE PROBLEMS WITH THE PKESIDRNT'S PKOPOSAL AND THE FEDERATION'S 
AFFIBMATIVE ANSWER 

A. THE PRESUENT'S PROPOSAL 

The mechanics of the President's proposal are relatively simple. The Act would 
grant to the President new authority to deal with national emergency disputes 
In the railroad, airline, maritime, longshore, and trucking industries It would 
operate in the following fashion : 

1. The Bill would abolish the emergency strike provisions of the Railway 
Labor Act (which now govern railway and airline disputes) and make all trans- 
portation industries subject to the "national emergency" provisions of the Taft- 
Hartley Act 

2. The Bill would amend the Taft-Hartley Act to give the President the fol- 
lowing three new options in the case of any national emergency dispute in the 
transportation Industry which is not settled in the 80-day "coollng-off" period. 

(a) The President could extend the "cooling-off period for an additional 
30 days. 

(b) The I'resident could empanel a special Board to determine if imrtial 
operation of the industry Is feasible, and if so, to set out the boundaries for 
such an operation. The affect of such a determination, which would, of course, 
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result In a partial strike or lockout, (ould not extend beyond one hundred 
and eighty (180) days. 

(c) The President could Invoke a "final offer selection" alternative. Tm« 
alternative would operate to provide that if the parties have not readied 
agreement after expiration of the "cooling-off" period, they be directed to 
submit their final proiwsals for a contract to the Secretary of Labor. After 
the subml.ssion of these offers, a mandatory five-day period of bargaining 
would take place during which the services of the Secretary of I^abor would 
be available for purj'oses of mediation. If, at the end of this five-day i)eriod 
no agreement had been reached, the parties would be given two additional 
days to select, by mutual agreement, a three member Final Offer Selection 
Board. If, within the two days the parties were unable to reach accord on 
the comiwsltlon of the Board, then it would be selected and empaneled by 
the President. The sole function of the Board would be to select, without 
modification or attempts at mediation, one of the previously submitted offers. 
This choice mu.st be made within thirty days from the Presidents Initial di- 
rection to the parties to submit tlielr final offers. The offer thus selected 
would then represent the terms of the collective bargaining agreement gov- 
erning the parties. 

B.   THE   FEDEBATION'S   ANALYSIS   OF  THE   PRESIDENTIAL  PROPOSAL 

/. Abolition of the Emergency iS7rifcc Provisiorui of the Raihcay Act 
The Federation agrees with the I'resldential recommendation seeking to abolish 

the emergency strike provisions of the Railway I>abor Act. We further agree that 
the railways and airlines which are presently subject to that provision of the Rail- 
way Labor Act should be place<l under the national emergency provisions of the 
Taft-Hartley Act. The affect of such legislation would be to insure a uniformity 
in the treatment of national emergencies in all aspects of the transixirtation in- 
dustry. Further, railroads, the most troublesome industry from the standpoint 
of national emergency disputes, would thereby be regulated under the provisions 
of the Act which has historically proven to be most effective in coping w^ith such 
situations. 
2. Extension of the "CooHng-OtT' Period 

With respect to the President's proposal to allow for an extension of the "cool- 
ing-off'' period for an additional thirty days, we find ourselves in substantial 
agreement with the position asserted by the American Bar Association, Si)ecial 
Committee on National Strikes in the Tran8i><)rtation Industry. That Committee 
opposed such an extension on the ground that ". . . the exten-sion of the 'cooling- 
off' period is likely to be unnecessary or, if used, to lie ineffective." As the Ameri- 
can Bar Association Committee pointed out. If the parties are close to agree- 
ment, they would probably agree to extend the no-stoppage period. On the other 
hand, if they are far apart at the end of the 80-day "cooling-otT' period, it is un- 
likely that an additional thirty days at that stage would produce an agreement 
However, as specifically set forth in the Federation's proftosal hereinafter, we 
do agree that a 10-day "cooling-off" period should be provided to the President 
prior to convening of the Final Offer Selection Tribunal. 
S. Partial Operation of an Industry 

Similarly, we oppose the alternative recommended by the President for the 
empaneling of a special board to determine if partial operation of the alTected 
Industry is feasible. Again, our opposition parallels that articulated by the 
American Bar Association. These oppositions may be summarized as follows: 

(a) If the special Presldentially-appolnted board determines that i)artial 
operation is not feasible, then the President is not authorized to invoke any 
other procedure to handle the dispute. This lack of alternative could well 
subject the nation to an actual stoppage which is the very result which the 
invocation of the procedure sought to avoid. 

(b) The relatively short period of time granted to the sjiecial board for 
determination of the feasibility of partial operation necessarily entails the 
risk of either a determination to employ that procedure without adequate 
consideration of the difficulties involved or rejection of the procedure be- 
cause of inadequate time to identify and deal with such difficulties. 

(c) The invocation of such a procedure would, in all probability restrict 
the parOes who will spend the thirty days arguing the merits, demerits, and 
procedures for partial operation while they could be bargaining 



4. Final Offer Selection 
The other alternative proposed by the President involves "final offer selection". 

Conceptually, this alternative has significant appeal. There are, however, three 
basic areas in which the Administration's recommendation for utilization of the 
"final offer selection" process can and should be materially strengthened: 

(a) The Administration's proposal establishes no parameters governing 
what matters could and could not be included in a final offer. Therefore, 
for example, a union might malte an offer which In every other regard was 
fair and reasonable, but which included a provision requiring that three of 
Its members be seated as non-voting members of the board of directors of 
the comi>any with which it wa.s bargaining. If, In this example, the com- 
pany's offer were less fair and reasonable, then presumably the union's final 
offer would be selected and would become the contract between the parties. 
Such a result is not consistent with what the union could obtain at the bar- 
gaining table. A failing In the Administration's proposal Is to limit matters 
which become subject to final offer selection to mandatory subjects of 
collective bargaining. 

(b) The President's recommendation for "final offer selection" would 
transfer solution of national emergency strike problems from the Legis- 
lative Branch of the Government to the Executive Branch. We would sug- 
gest consideration of the Judicial Branch to fulfill this responsibility. 
Fiorello La Guardia, in testimony before the Senate Committee on Labor 
and Public Welfare on March 18, 1947, when the problem of national emer- 
gency strike was then being considered, raised some words of caution In 
the use of lay arbitrators to resolve these problems which are very per- 
tinent today. His suggestion at that time was the creation of a three-man 
lifetime labor court designed to have the stature of the Supreme Court. It 
was his position In reviewing the idea of lay arbitrators that the judges not 
only be appointed for long terms, but be prohibited from returning to their 
previous prior endeavors or In any way involving themselves for a long 
period of years in the labor-management equation. We agree with this 
analysis of Mayor La Guardia. We do not agree that a lifetime court is 
required and we do not agree that It should have the power of compulsory 
arbitration, but some use of the Judiciary to overcome the problem of the 
acceptability of the decision of three laymen in resolving a national emer- 
gency dispute must be entertained. We see no need to create a special 
Judiciary. We would suggest that we may simply turn to the existing 
Courts of Appeal judges who in their day-to-day lifetime work consider, 
by way of appeal, a vast number of labor matters arising from the Railway 
Labor Act, the National Labor Relations Act and collective bargaining 
agreements. 

(c) The Administration's proposal does not provide for a statement, 
of reasons as to why the chosen final offer was selected or provide review 
ot the panel's decision. Even if the Administration's pn^josal were amended 
to require that the lay arbitrators limit the area of Inquiry to the manda- 
tory subjects of bargaining and give reason why the last best offer they 
selected was tlie most reasonable, the dissatisfied party would very likely 
seek some legal avenue of review not only of the judgment but also of 
whether or not what the arbitrator considered to be outside the scope of 
mandatory bargaining was correct. To achieve the stature and respect of 
final solutions In matters of national emergencies, we believe that utiliza- 
tion of the United States Supreme Court as a last resort is Imperative. 
We would anticipate that the circumstances under which the court will 
be compelled to act would be extremely rare. A further failing in the Ad- 
ministration's proposal is that no provision is made for appropriate in- 
Junctive relief to the parties during the period when the various final offers 
are being considered by the selectors. While the proprieties of the parties' 
position are being considered, some avenue for maintaining the status quo 
after the 80-day cooUng-off i)eriod must be provided. 

(d) We agree with the innovative concept of final offer selection and that 
the selection must occur within a fixed period of time. We would also 
agree that thirty days is a reasonable period. 

C.   THE  FBBERATION'S   PB0P08A1,:   FINAL    OFFER  SELECTION   BY   THE  JUDICIABY 

The foregoing analysis has led us to the following affirmative recommenda- 
tion which we submit for your consideration. If the parties are still in disagree 
ment at the conclusion of the 80-day "cooling-off" period, the President show' 
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given the option of a short-term extension of the "cooUng-olT' period not to exceed 
ten days during which he could use his persuasive powers to aid the parties in 
reaching agreement. During this period, the only other option the President will 
have is to call upon the Chief Justice of the United States Supreme Court, who 
In turn shall promptly select and convene a three judge court composed ol 
three active judges of the Courts of Appeal of the United States. This three judge 
court should sit as a court of original jurisdiction. It should have general 
equity powers enabling it to assist the parties in mediating the dispute and with 
the power to issue whatever injuuctlve relief is necessary consistent with sound 
jurisprudence. This court should be imbued witlx further limited power, if the 
parties are not able to agree, to render a judgment that will Impose upon the 
parties the last offer of eltlier of the parties. Such a judgment .should be ren- 
dered within thirty (80) days from the date uiwn which tlie court Is convened. 
In making such a judgment, it should lie Incumbent upon the court to choose 
whichever offer is most reasonable under all of the circumstances. In choosing 
the most reasonable offer, a court should be specifically limited to the considera- 
tion of only mandatory subjects of collective bargaining under the National 
Labor Relations Act. It should be further provided that the court must issue 
findings of fact and conclusions of law upon whicli it has based Its judgment 
on selecting the jwrtii-ular final offer. All decisions of this three man court shall 
be immediately appealable to the Supreme Court of the United States. 

CONCLUSION 

We wish on behalf of one of the largest tran-sjiortation users in the United 
States to tbaidc the Committee for this opportunity to participate in your delib- 
erations seeking to find a solution to the problem of national transportation 
gtrikes. We believe that our plan for final offer selection by the Judiciary can 
form the basis for a lasting solution to this problem which confronts us all. 

Mr. DiNOELx,. Thank you very much, Mr. Smetaua. 
Mr. Harvey ? 
Mr. HARVEY. Mr. Smetana, the chairman advises us of sharp limits 

on the time that we have left, so I will limit myself to one question. 
I have listened to your statement and read the statement which you 

submitted as well. But I see no mention in it really of selective strikes, 
and I am not certain what your advice to this committee is. Are you 
advising us that we should, No. 1, prohibit selective strikes, or No. 2, 
instead of prohibiting them, restrict them or define them, limit them 
in some way, or No. 3, that we should leave them the way thev are. 

Mr. SMETANA. It would be our position, perhaps while tne subject 
of selective strikes is of recent occurrence in view of the recent Su- 
preme Court decision, or at least refusal to decide, as I recall, basically 
we don't see it to be a problem, not because it isn't a problem, in fact, 
but because under our proposal and I think most of the proposals, the 
fundamental or the threshold decision is whether or not what is in- 
volved is a national emergency. 

Therefore, before the 80-day cooling off period is invoked, a na- 
tional emergency would have to be declared, and it would be a question 
of fact up to the President and the courts to determine whether in 
that situation we have a national emergency. 

For example, in the most recent selective strike, I do not doubt that 
one of the compelling factors for the parties to settle, perhaps in this 
case the 80-day cooling off period was not involved because it was not 
under the NLRB, but it could have been. Certainly the union knew if 
it didn't settle the matter quickly, the administration was going to be 
up here before you gentlemen with another emergency ad hoc bill to 
try to resolve the matter, and also tliey knew if they didn't settle the 
strike, any positions or any credibility they have before this committee 
could be severely impaired. 



So, therefore, the threat of what amounts to really a declaration of 
national emergency, because it would have been necessary before legis- 
lation could have been passed, was there, and I would think in any 
future selective strikes that that same threat would exist, and at the 
time it is declared t<i be a national emergency, it could be dealt with 
as all other national emergencies in transportation. 

Mr. HARVKY. I have other questions, but I will abandon them be- 
cause of time requirements. 

Mr. DiNGELL. Thank you, Mr. Harvey. 
Mr. Metcalfe ? 
Mr. METCALiTi. I have no questions, thank you. 
Mr. DiNGEix. Mr. Kuykendall i 
Mr. KUYKENDALL. I have just one main remark, and I am not say- 

ing it as a question. 
1 think those of us who are very seriously involved in watching the 

Federal courts run a thing called the busing of school children, we 
doubt very seriously if we want the Federal courts running anything 
else as they are running things right now. So the same judges are not 
political, just remember who appoints them. 

Mr. SMETANA. If I may be heard, as far as the judiciary, certainly the 
judges do deal on a day-to-day basis with labor relations, and the 
Supreme Court deals with the very subjects that are involved in the 
nature of the dispute that could possibly be involved in any conceivable 
dispute, because the case goes to the court in one form or another, in 
fact, many labor matters get up to the court and of course the court is 
able to deal with these matters. Certainly there are problems and they 
could be appropriately resolvetl if there are problems in the labor 
lawsj but in terms of the courts handling it quickly, I think they can, 
and in terms of acceptability, the courts would have greater accepta- 
bility than three lay arbitratore, because the arbitrators would always 
go back to their previous position and listen to representation of labor 
and management respectively. 

Mr. DiNOELL. Mr. Adams i 
Mr. ADAMS. I have the problem that your suggestion, in effect, 

takes us back to where we were before the Norris-LaGuardia Act 
by having the parties enjoined by the courts during a period of time 
while the courts decide on the fundamental contract and doesn't 
that bother you ? 

Mr. SMETANA. It bothers me to this extent: We have a serious 
problem in the transportation industry which I think has to be re- 
solved. I would think that the method of resolution is very much the 
same, whether you have the court or the three lay arbitrators, except 
the problems that we see with the labor arbitrators would be solved. 
They would be solved by the system that we propose, namely that there 
be parametei-s and reasons given. 

Furthermore, we would think that the same result, occurs whether 
or not you actually w^ite the courts into it, because the parties will 
ultimately go to them to contest what comes out of the arbitration de- 
cision in one form or another. 

Mr. ADAMS. NOW, is the court going to only be able to select the 
offer as made by one of the parties, or can they pick the parts they 
want to have of the offer, as in page 19 of your statement, and make a 
final decision as to what they want and by "they" I mean the courts? 
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Mr. SMETANA. NO, it would be the same in terms of final offer selec- 
tion, the same as I understand the administration's bill, that they 
cannot pick and choose and they must take the last offer of the parties 
and can only choose between those two offers and state why they 
have so chosen. 

Mr. ADAMS. Really, there is no judicial determination of the tenns 
of the contract at all. It is simply a selection, and you prefer three 
judges rather than three lay arbitrators making a selection of what the 
parties have put up ? 

Mr. SMETANA. Yes. I prefer that selection made in that way because 
I think there would be greater acceptability in terms of the decision. 
I think ultimately the questions, or collateral issues, that arise, whether 
or not what they have decided is, in fact, for example, within the scope 
of bargaining, would be one that would come before the courts any- 
way, and it would save a lot of time if it came before the courts 
immediately. 

Mr. ADAMS. I have other questions, but I will deal with them on 
the floor. 

Mr. DiNOEix. Mr. Skubitz ? 
Mr. SKUBFTZ. Thank you, Mr. Chairman. 
Mr. Smetana, do I understanding your testimony to be that you 

are a strong believer in the collective bargaining principle, but be- 
cause of the impact that transportation lias in our total economy, you 
are willing to experiment with this new procedure? Is that, correct? 
But you don't want to apply it to other industries ? 

Mr. SMETANA. That is essentially correct. The reasons are that the 
only area where we have seen the problem extreme is in this area, and 
this is an extreme solution, and therefore an extreme solution should 
be no larger than the problem that is being solved, and therefore we 
don't think we should be sohang problems we don't have. 

Mr. SKUBITZ. YOU don't believe that a strike in the steel industry 
or coal industry could have the same impact? 

Mr. SMETANA. It has not happened so far. The Congress has had 
to deal with national emergencies in ti'unsportation. 

Mr. SKUBITZ. We had strikas in the steel industry that certainly 
affected the national interest. 

Mr. SMETANA. There are certainly other problems. 
Mr. SKUBITZ. That is not the (question. I know that. 
Mr. SMETANA. The impact is not as severe and immediate. The 

problems in transportation would affect national security. In the 
steel industry, for example, it is easy to predict a strike. The people 
generaly buy in advance so the effects of a steel strike are not as 
immediate and are very much secondary. The effects of the transpor- 
tation strike are primary and immediate. 

Mr. SKUBITZ. YOU heard the previous witness testify that the effects 
of a transportation strike on his industry would be tragic. I think 
that the impact of a steel strike would have the same effect. I think it 
is true in the automotive industry. The point I am getting at is that 
any strike which affects the national interest, is just as serious as a 
strike in the transportation industry. If your suggestion is good it 
should be applied to all segments of our industrial system. 

Are you saying to us that it is good for transportation but don't 
apply it to Sears-Roebuck ? 



Mr. SMETANA. NO, we have thought about this problem and this is 
perhaps one of the most difficult asj^ects, and I think I opened my re- 
marks to that effect, of dealing with a special industry problem, but 
we feel that the problem in this industry is so severe, by history, and 
the existing mechanisms have not worked, and legislative interven- 
tion is not desirable, that anotiier system for dealing with this problem 
should arise and we think the other problems are not as severe and 
not as pi*essing and therefore don't deserve solution today. 

Mr. oKUBrrz. Thank you. 
Mr. DiNGELL. Mr. Met«alfe? 
Mr. METCALFE. I have no questions. 
Mr. DiNGELiv. Mr. Smetana, I have a question that concerns me. 
Is this a case or controversy within the meaning of the judicial 

article of the Constitution so as to empower Federal courts to perform 
this kind of service as Federal courts ? 

Mr. SMETAXA. Well, I would think that if the Congress has the pow- 
er, and it does have, to i>as8 something as the National Labor Rela- 
tions Act, where it gives statutory jurisdiction to the courts  

Mr. DiNGFX.1.. The Constitution limits jurisdiction to the Federal 
courts to handle cases or controversies. 

Now, I am asking, are these cases or controversies within the mean- 
ing of the Constitution ? 

Mr. SJIETANA. I would certainly think they would have to be. I 
would say they would be. They would certainly be under the com- 
merce clause. 

Mr. DiNOELL. I think you had better read the judicial clause. It has 
been a long time since I have, but I have some doubts as to whether 
or not this is imposing a nonjudicial function on the Federal courts 
and, as such, is an unconstitutional act by the Congress. This is some- 
thing you should give consideration to. 

Mr. SMETANA. I will be happy to do that. 
Mr. DiNOEix. I am not satisfied either ^vay, but I think you have 

a nice question that lias to bo resolved before this committee goes for- 
ward on this kind of question, but I would like really sometlung from 
you in response on this particular ix)int, since you are the originator 
of it and best familiar with the matters you have set forth. 

Mr. SMETANA. I will Ije happy to study it and present a supplement 
to our statement or brief. 

Mr. DiNGELL. Not a brief, just some comment. 
(The following letter and attachment was received for the record:) 

AHEBICAN RETAIL FEDEUIATION, 
Waihinfflon, B.C. 

Hon. JOHN JABMAN, 
Chairman, Sutcommtttee on Transportation and Aeronautics, 
House of Representatives, 
Washington, B.C. 

DEAR MB. CHAIBMAN : On September 14, 1971, I had the honor to appear before 
your Subcommittee and present the testimony of the American Retail Federation, 
relative to contemiplated emergency gtrilce legislation in the transportation 
industry. 

In that testimony, we endorsed legislation which would provide for a final-offer 
selection process utilizing the Federal .Judiciary. During my testimony. Congress- 
man Dingell inquired as to whether it was constitutionally permissible for the 
Congress to invest the Federal Judiciary with the jurispdiction contemplated by 
the legislation which we favor. Congressman Dingell requested that we research 
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that point. Accordingly, we are herewith enclosing a Memorandum which we be- 
lieve fully explores all aspects of the question. 

As our Memorandum iwints out, the Congress has full power under Article III 
of the constitution to create a judicial tribunal in the form and for the purpose 
indicated in my testimony. CJomparable courts for substantially similar puri>oses 
have in the past been established by Congress. As pointed out by the Court in 
United States v. United Steel Workers of America, 202F. 2dl32 (OA', 1»53) an 
action brought by the United States on behalf of the general public to protect the 
public from an actual or threatened strike which creates the ix)9aibllity of a na- 
tional emergency satisflee the constitutional requirement of "case" or 
"controversy." 

We hope that the endoeed Memorandum will aid the Subcommittee in its 
deliberations. 

Sincerely yours, 
GEBABD C. SUET AN A. 

MEMORANDUM OF OPINION IN RESPONSE TO INQIHUES OF THE HOUSE COMMITTEE ON 
INTEBSTATE AND FOBEION COMMEBCE, SUBCOMMITTEE ON TRANSPORTATION AND 
AEEONAUTICS CONCERNING THE LEGAL AND CONSTITUTIONAL SUFFICIENCY OF THE 
PBOPOSED LEGISLATION FOB RESOLUTION OF NATIONAL EMERGENCY DISPUTES IN 
THE TRANSPORTATION INDUSTRY 

(Presented by Gerard C. Smetana on behalf of the American Retail Federation) 
I. INTRODUCTORY 

On September 14, 1971, Gerard C. Smetana appeared before the Hotise Com- 
mittee on Interstate and Foreign Commerce, Subcommittee on Transportation 
and Aeronautics, on behalf of the American Retail Federation, to present testi- 
mony concerning the President's proposed legislation for dealing with national 
emergency disputes in the railroad, airline, maritime, longshore and trucking in- 
dustries, and as a part of tliat testimony presented tlie American Retail Federa- 
tion's proposal for "final offer selection" by the judiciary rather than by the exec- 
utive branch as proposed by the President. During the course of that testimony 
Congressman John Dingell raised questions concerning the existence of any con- 
stitutional impediments to implementation of the proposed leglslati<m, and In- 
quired particularly as to whether or not an action brought pursuant to the 
provisions of the proposed legislation would satisfy tlie "case or controversy" 
requirement of the Constitution of the United States for actions brought before 
the federal judiciary. This memorandum is submitted pursuant to the request 
of the Subcommittee and In response to those questions. 

By way of summary, the Federation's jiroposal provides that at the conclusion 
of the Taft-Hartley eighty day "cooling-off" i)eriod, the President can extend 
said "cooIing-ofT' period for a maximum additional period of ten days, during 
which time the President could use his persuasive powers tx> aid the parties In 
reaching agreement. Thereafter, in the event the parties fall to voluntarily settle 
the dispute, the President, either during the 10-day extension or Immediately 
upon Its conclusion, shall call upon the Chief Justice of the United States 
Supreme Court, and request the Chief Justice to promptly select and convene a 
three judge court composed of three active judges from any of the existing 
Circuit Courts of Appeals of the United States. Upon the convening of such 
court, the Attorney General of the United Staties shall file a complaint with the 
three judge court with notice and service of process of the complaint made upon 
the parties to the dispute. The complaint shall allege that the actual or threat- 
ened strike or lockout gives rise to a national emergency which. If permitted 
to occur or continue, would Imperil the national health, welfare, safety or 
interest. This three judge court wx>uld sit as a court of original jurisdiction with 
general equity powers, enabling It to assist the parties In mediating the dispute 
and to Issue necessary Injunctive relief to prevent either party to the dispute 
from resorting to self-help Moreover, the court shall have the power to compel 
the parties to the dispute to .submit to the court, In writing, their final proposals 
for a contract concerning the rates of pay, wages, hours of employment and 
other conditions of employment, the totality of which shall serve as If It were the 
collective bargaining agreement between the parties. If. however, the court is 
nnaWe to successfully mediate a voluntary resolution of the dispute, it shall 
have the further power to render a judgment within a period of time not to 
exceed thirty days from the date It Is Initially convened, impostn^ upon the 
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parties the "final offer" ot either of the parties. The decision and order of this 
three judge court shall be directly reriewahle in the Supreme Court of the 
Dnited States by appeal. 
.1. Issues 

Three legal questions are suggested as a consequence of the proposed "final 
offer selection" by the Judiciary, none of which present any legal or constitutional 
impediment to the implementation of the proposed legislation: 

(1) Whether Congress can constitutionally constitute a three judge court in 
the manner proposed and invest said court with original jurisdiction to hear the 
matter and resolve the dispute by the court's selection of one of the "final offers" 
submitted by the parties; 

(2) Whether the dispute before the three judge court so constituted is prop- 
erly within the jurisdiction of the United States judiciary pursuant to Article III 
of the United States Constitution; 

(3) Whether the Chief Justice of the United States can be invested with the 
authority to select the three circuit court judges to sit on the court. 

U.   CONOKEBS   HAS   THE   POWEB   TO   E8TABUBH   INFEBIOB   FEDERAL   C0UBT8 BITHIBt 
CONSTITUTIONAL, OB  LEOIStATIVE 

Article III, Section 1 of the Constitution of the United States provides: 
"The judicial power of the United States shall be vested in one supreme Court, 

and in such inferior courts as the Congress may from time to time ordain and 
establish." 

Other than the creation of the Supreme Court of the I'nlted States, the Con- 
stitution does not Itself establish any inferior federal courts. SpeciflcaUy, the 
Constitution provides that It is the function of Congress to create all other fed- 
eral courts deemed necessary. In the exercise of this function. Congress has the 
authority and has exercised its autliority to create "inferior federal courts," 
The most common example of courts created pursuant t<i the constitutional 
authority granted Congress are the 93 presently existing Unlte<l States District 
Courts and the United States Circuit Courts of Apjfeals. Such courts derive 
their powers directly from Article HI of the Constitution and are alternatively 
designated as "constitutional" or "Article III" courts. Tlie judicial power of 
these courts is limited by Artlc'e III, Section 2, Clause 1 of the Constitution to 
consideration only of "cases" or "controversie:*".' I'rovided the constitutional 
requirement of "case" or "controversy" Is met, the Constitution presents no ob- 
stacle to (1) the creation by Congress of any Inferior fetleral courts, or (2) the 
investing of courts so created with whatever jurisdiction It deems necessary 
and appropriate, Lackcty v. Phillips, 319 U.S. 182 (1943). In addition. C\>ngress 
may grant, withhold, restrict, modify, or withdraw entirely such jurl.sdiction in 
Its discretion and may vest exclusive, concurrent and/or original jurl.sdiction in 
any federal court over causes arising under a federal statute. Taylor v. Brown, 
137 P.2d 654 (Em. App. 1943). 

However, judicial Interpretation of Congress' authority to create courts have 
upheld the power of Congress to create and establish courts whose considerations 
do not conform to the constitutional requirement of "case" or "controversy". 
Such courts are commonly designated as "Legislative cofirts" and neither derive 
their authority from, nor are restricted by, the provisions of Article III, Section 
2, Clau.se 1, of the Constitution. 

Constitutional courts differ from Legislative courts In two major re-spects. 
First, judges of Constitutional courts receive the protections afforded by Article 
III In that they hold their offices during good beliavlor and their comi)ensatlon 
cannot be diminished during their <'ontlnuance in office. Judges of Legislative 
courts do not enjoy this con.stltutional protection and Congress can. In Its dis- 
cretion, grant judges of Legislative courts whatever tenure and remuneration 
it deems appropriate and neces.sary in aid of the purposes for which the court 
was established and similarly, can reduce such tenure and remuneration In like 
manner. Williams v. United States, 28!) U.S. 5i53 (1953) ; McAllister v. United 
States, 141 U.S. 174 (1891). 

The second fundamental distinction between the two courts is that Constitu- 
tional courts, unlike Legislative courts, can be invested with and nxerclse only 

• The constitutional requirement restricting jurisdiction of the federal Judiciary system 
to adjudication of "cases   or "controvereles" is discussed, infra, at pp. 14-24. 
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judicial power invoked in a JusticiaWe case or controversy. They cannot render 
advisory opinions or consider cases wliich, by their nature, are moot or present 
only hypothetical questions for determination. Munkrat v. United States, 219 
U.S. 346 (1911) ; In re Summers, 325 U.S. 561 (1945) ; United States v. T.C.V.. 337 
U.S. 426 (1949). 

A further derivative distinction exists between the two types of court-s flowing 
from the constitutional restriction placed on constitutional courts to hear only 
Jualciable case.s or controver.^es. The judgments of constitutional courts are not 
subject to legislative or executive revi.slon. See, Hayhum's Case, 2 Dall. 400 
(1792) and Old Colony Trust v. Commissioner, 279 U.S. 716 (1929). This rule, 
though not directly expressed in the Constitution, has aiK-ient antecedent.** and 
was implemented in order to preserve the constitutioimlly mandated sejwration 
of governmental functions. Its effect is to forbid the imposition by any other 
branch of government of non-judicial functions on <-on.sitltutional judges. Hay- 
burn's Case, supra. However, since, as described, I.«glslatlve courts are not 
restricted to adjudication of only justiciable <'ase.s or controverwies, there 
exists no similar restriction upon them from iwrformlng whatever functions 
Congress legislatively provides. Williams v. United States. 

The dichotomy created between these two distinct tyi)es of courts originated 
In American Insurance Co. v. Canter, 1 Pet. 511, 7 L. Ed. 242 (1828) over the 
question of the status and jurisdiction to be granted to the congressionaUy cre- 
ated courts for the then territory of Florida. The United States Sui>reme Court 
was presented with a practical probleni of how to uphold the juris<iiction of the 
courts in the territory in view of the congressional re.-striction imi>(>»ed ui>on the 
judges of the territorial courts that they hold office for only four (4) years and 
not for life as provided in the Constitution. The Supreme (\>urt could not estab- 
lish them as Constitutional courts without violating the express Con.<tltutlonal 
mandate that justices retain permanent tenure and ppoec-tiou from diminution of 
salary. Nor could the court sua spontc override Congres-sional intent and grant 
them these pi"otections. 

In resolving this dilemma, tlie court referred to Article IV, Section 3, Clause 
2, of the Constitution, which relates to the powers of general sovereignty and 
Chief Justice Marshall declared : 

"These (territorial) Courts, then, are not constitutional courts, In which the 
judicial power conferred by the Constitution on the general government can be 
deposited. They are incapable of receiving it. They are Legislative Courts, created 
in virtue of the general right of sovereignlty which exists in the government, or 
in virtue of that clause which enables Congress to make all needful rules and 
regulations, respecting the territory belonging to the United States. The juris- 
diction with which they are invested. Is not a part of that judicial power which 
is defined in the 3rd Article of the Constitution, but is conferred by Congress, in 
the execution, but is conferred by Congress, in the execution of those general pow- 
ers which that body possesses over the territories of the United States . . ."' 

Although Legislative courts were initially created to provide a judicial system 
to be utilized in the territories of the United States, the uses to which Legislative 
courts were subsequently put were not so restricted. In Ex parte BakelUe Co., 
279 U.S. 438, 451 (1929), the Supreme Court held: 

"Legislative courts also may be created as special tribunals to examine and 
determine various matters, arising between the government and others, which 
from their nature do not require judicial determination and are not susceptible 
of it. The mode of determining matters of this class is completely within con- 
gressional control. Congress may re.serve to itself the power to decide, may dele- 
gate that power to executive officers, or may commit it to judicial tribunals." 
(Emphasis supplied) 

Subsequent to the Supreme Court's decision in the Canter Case, Congress has 
exercised its authority to create legislative courts. For example, in response to 
legislative agitation which followed the creation of the Interstate Commerce 
Commission In 1887, in 1910 Congress created the Commerce Court' and Invested 
it with original jurisdiction to determine the validity of most orders issued by 
the Interstate Commerce Commission. In creating the Commerce Court, a Legis- 
lative court, Congress withdrew and thus diminished the jurisdiction over such 
matters previously Invested in the United States Circuit Courts of Appeals, 
Constitutional courts, and provided that appeal from the decisions of the Com- 
merce Court could be taken directly to the United States Supreme Court. 

• American Inc. Co. v. Canter, 1 Pet. 511. 546, 7 L. Ed. 242 (1828). 
* Act of June 18, 1910, Ch 309, 36 Stat 539. 
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Another example of congressional exercise of Us powers to create Legislative 
coiirta can be found in its creation of Consxilar courts in whlrfi Congress in- 
vested American ministers and consuls with extensive jurisdiction over American 
citizens abroad in matters of criminal and civil jurisdiction. 

Since the distinction between Legislative and Constitutional courts primarily 
tovolves only the types of matters allowed to be heard and the tenure and salary 
of judges sitting on each respective type of court, as oirposed to the required 
qualifications of such judges, the assignability of judges from Constitutional 
courts to Legislative courts and tnce versa has been held valid. In Olidden Co. v. 
Zdanok, 370 U.S. 530 (1962), the Court held that active and retired judges at 
the Court of Claims and the Court of Custom and Patent Appeals' could validly 
be assigned to sit as members of tie Federal District Courts and United States 
Circuit Courts of Appeals. In Irish v. United States, 225 F.2d 3 (CA 9, 1955) the 
court upheld the assignment of a judge from the territorial district court of 
Hawaii—a Legislative court—to sit as a justice on the United States Circuit 
Court of Appeals for the Ninth Circuit—a Constitutional court 

Thus, within the framework of the projxjsetl legislation, there is no impedi- 
ment to the utilization of active judges from among the existing Circuit Courts 
of Appeals to sit as judges on the three Judge court provided in the legislation. 
This conclusion is valid regardless of whether the court so created is deemed 
liCgislative or Constitutional 

With particular regard to Constitutional courts, as described, Article III, 
Section 1, grants Congress the authority to create inferior federal courts. How- 
ever, Congress cannot confer upon these courts any jurisdiction beyond the 
cases to which the judicial power of the United States extends pursuant to 
Article III, Section 1 and Article III, Section 2, Clause 1 of the Constitution. 
International Brotherhood of Teamsters, Local 25 v. W. L. Mead, Inc., 230 F.2d 
576 (CA 1, 1956). 

Therefore, provided that the constitutional requirement of "case" or "contro- 
versy" is met, there is no restriction on the tyj)e of Constitutional court Oangress 
can create, the life of such court, the composition, or the jurisdiction granted 
such courts.' While we have become accustomed to a particular type of court 
created by Congress with particularly defined jurisdiction and composition. Con- 
gress is not legally or constitutionally restricted to establishment of these "his- 
torically standard" courts. For example. Congress deviated from this historical 
standard when it created the Emergency Court of Appeals. 

As a result of World War II, Congress iwssed the Emergency Price Control 
Act of 1942* which, inter alia, created a new Constitutional court entitled the 
Emergency Court of Appeals.' Pursuant to the terms of the enabling act, the 
Chief Justice of the United States Supreme Court was required to appoint three 
(3) or more judges from among the then constituted Federal District Courts or 
United States Circuit Courts of Appeals to compose the Emergency Court of 
Appeals. The court so constituted was granted exclusive equity jurisdiction to 
determine the validity of regulations, orders and price schedules issued pursuant 
to the Emergency Price Control Act, subject to review by certiorari in the Su- 
preme Court. The Emergency Court of Appeals had no powers except as spe- 
cifically granted by Congress and its jurisdiction to hear and decide cases was 
strictly limited by Congress. See, In re Recommendation of Local Advisory 
Board for Miami Defense—Rental Area for Decontrol of Miami Beach, 172 F. 
2d, 726 (Em. App., 1949). 

Notwithstanding the limitations placed by Congress on the court's exercise of 
its jurisdiction, the constitutionality of the Emergency Court of Api>eals and 
the Act which created it (Including the requirement that the Chief Justice of the 
United States select the judges to sit hereon) was upheld. In Yankus v. United 
States, 321 U.S. 414 (1944) tie Court in passing on its constitutionality, stated : 

"This (exclusive equity jurisdiction) was accomplished by the exercise of the 
constitutional power of Congress to prescribe the jurisdiction of inferior federal 
courts to determine federal questions and to vest that jurisdiction in a single 
court, the Emergency Court of Apjieals." 

' In 1956 and 1958, respectively, Confess declared ttotb tbese courts, which had formerly 
been adjudged as Iwrlslntlve courts by the Supreme Court, to be constitutional courts. 
Olidden held that there wan not impediment to the appointment of Judges of these courts 
to constitutional courts notwithstanding the fact that they had formerly sat as legislatire 
Justices. 

» Flatt V. Cohen, 392 U.S. 83 (1968). 
• Act of January 30. 1942, 56 Stat. 23. 
' 66 Stat. 32. 50 U.S.C. App. Section 924. 
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Therefore, consistent with Its constitutional prerogatives under Article III, 
Section 1, Congress can expand or withdraw the current jurisdiction of the exist- 
ing Circuit Courts of Appeals, create new Circuit Courts In any and all the states 
and Congress' power to "ordain and establish" also carries with it the ix)wer to 
prescribe and regulate the modes of proceedings in such courts, LivitiifSton v. 
Story, 34 U.S. 032 (1835). Further, consistent with this i)ower, Congress can en- 
act legislation providing that in any given class of cases or case of special char- 
acter (such as that Involved In the proposed national emergency strike legisla- 
tion) any existing Circuit Court, or newly created Circuit Court, can be given 
the authority, upon valid notice and service of process, to compel all necessary 
parties to appear before It. United States v. Union Pacific Ry. Co., 98 U.S. 5W 
(1879). 

Thus, based on the foregoing, a Congressional determination to create a three 
judge court selected by the Chief Justice of the United States from among the 
active judges of the existing I'nited States Courts of Appeals, and to invest the 
court with original equity jurl.sdlctlon to hear and resolve national disputes In 
the transportation industry in the manner pro\ide<l in the proposed national 
emergency strike legislation, Is a valid exercise of Congressional power and 
within its constitutional powers to perform. 

Having determined that the power of Congress to create the court is not im- 
paired by applicable legal or constitutional principles, the only question now 
presente*! Is whether such court shall be designated as a Constitutional or 
a Leg^islatlve court. Apart from considerations of policy, the resolution of this 
question is dependent upon an examination of the matters with which the court 
will be presented and a determination of whether or not such matters present 
the court with a justiciable ca.se or controversy and thereby satisfy the consti- 
tutional requirement for creation of Constitutional courts. 

m. AcrrioNs BROUQHT BEFORE THE THREE JUDGE COURT, CHEATED PURSUANT TO THE 
PROVISIONS OF THE PROPOSED LEGISLATION SATISFY THE CONSTITUTIONAL REQUIRE- 
MENT  OF  CASE  OR  CONTROVERSY 

At the outset, it should l>e noted that the following discussion concerning 
whether action brought in the courts pursuant to the provisions of the projjoeed 
legislation satisfies the constitutional requirement of a case or controversy Is 
rendered solely in support of the proi)ositlon that tlie three judge court provided 
for in the legislation can be a "constitutional" court capable of adjudicating 
disputes arising as a result of national dlsi)utes between labor and management 
in the transportation Industry and resolving such disputes In conformance with 
the provisions of the propo-sed legislation. Since there is no constitutional restric- 
tion placed on the jurisdiction of "legislative courts" similar to that placed on 
"constitutional courts". Congress Is free to establish the proposed court as a 
Legislative court irrespective of whether the dlputes before it satisfy the con- 
stitutional case or controversy standards. 

Article III, Section 2, Clause 1 of the United States Constitution restricta the 
jurisdiction of the federal judiciary system, including the Supreme Court, to 
adjudication only of "cases" or "controversies". 

"The judicial Power shall extend to all Cases, in Law and Equity, arising under 
this Constitution, the Laws of the United States, and Treaties made, or which 
shall be made, under their Authority;—to all Cases affecting Ambassadors, 
other public Ministers and Consuls;—to all Cases of admiralty and maritime 
Jurisdiction;—to Controversies to which the United States shall be a Party ;— 
to Controversies between two or more States;—lietween a State and Citizens 
of another State;—between Citizens of different States;—^between Citizens 
of the same State claiming Lends under Grants of different States, and betwewi 
a State, or the Citizens thereof, and foreign States, Citizens or Subjects." 

By the terms of the above-quoted section, the judicial power of the courts cre- 
ated pursuant to Article III, siection 1 of the Constitution (Constitutional courts) 
extends to nine classes of cases and controversies which fall Into two general 
groups. The first group is comprised of causes (1) arising under the Constitution 
of the United States and the laws and treaties of the United States as determined 
and established by Congress; (2) In which ambassadors and other public minis- 
ters and consuls are parties; and (3) Involving admiralty and maritime Jurisdic- 
tion. The second group is comprised of the six (6) enumerated types of causes, 
categorized as "controversies". 
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The fundamental distinction between the two was enunciated In 1821 by 
Chief Justice Marshall In Cohens v. Virginia, 6 Wheat 284 (1821), wherein he 
stated: 

"In the first, their jurisdiction depends on the character of the cause, who- 
ever may be the parties. This dass comprehends 'all cases in law and equity 
arising under this constitution, the laws of the United States, and treaties made, 
or which shall be made, under their authority.' This cause extends the juris- 
diction of the Court to all the cases described, without making in its terms any 
exception whatever, and without any regard to the condition of the party. If 
there be any exception. It Is to be implied, against the express words of the 
article. In the second class, the jurisdiction depends entirely on the character 
of the i)arties. In this are comprehended 'controversies l)etween two or more 
States, l)etween a State and citizens of another State,' and 'between a State 
and foreign States, citizens or subjects.' If these be the parties. It Is entirely un- 
important, what may be tlie subject of controversy. Be It what it may, tliese 
parties have a constitutional right to come into the courts of the Union." 

Thus, within the meaning of Clause 1, a "case" arises when any question re- 
specting the Constitution, treaties or laws of the United States has assumed 
"such a form that the judicial power Is capable of acting on it." ' While the form 
of the proceeding is not significant, in order for the judicial power to be exer- 
cised, there nevertheless must be an actual dispute between adverse parties 
wherein the court is called upon to resolve a disputed issue between parties hav- 
ing adverse interests allowing of specific relief. Since judicial power is "the 
power of a court to decide and pronounce a judgment and carry it into effect 
between persons and parties who bring a case before It for decision"' the court 
will not act when the parties are merely .seeking advice or an abstract declara- 
tion of the law. However, when any such actual dispute is presented for adjudica- 
tion to the courts and the subject matter of the dispute arises from a question 
concerning either the Constitution, a law or a treaty of the United States, a 
"case" is presented within the meaning of Article III of the Constitution. 

Thus, a case consists of tlie disputed rights of adverse parties arising under the 
Constitution or a law or a treaty of the United States whenever the decision con- 
cerning those rights depends upon the construction by the court of either the 
Constitution, a law or a treaty of the United States. 

With resjiect to the term "controversy", the Supreme Court, in Aetna Life 
Insurance Co. r. Haworth, 300 U.S. 227 (1937) defined It as arising, "Where this 
is a concrete case admitting of an Immediate and definitive determination of the 
legal rights of the parties In an adversary procediiig upon the facts alleged . . ." 

Thu.s. as used In the Constitution, a "controversy" is less compresensive than 
a "case" in that it includes only suits of a civil nature. As described, the funda- 
mental distinction is that in one das.s of actions ("cases") the jurisdiction of 
the Federal courts depends on the nature of the cause, irrespective of the identity 
of the disputing parties, and in the other ("controversies") jurisdiction de- 
pends on the nature of the parties l)efore the court, regardless of the nature of 
the action. United States v. Texas, 143 U.S. 621, 642 (1891). In either situation 
the action brought must be ripe for judicial determination and In that regard 
the requirements of controversy enunciated in Haworth are equally necessary 
of fulfiliment with respect to cases. However, for purposes of the proposed legis- 
lation, the technical distinction between the terms "case" or "controversy" is 
not relevant since suits brought under the proposed legislation would fall in 
each class. For, any action so brought would be one arising under the laws of the 
United States and also one in which the United States Is a party. Therefore, 
In either situation, the central Inquiry reduces to a detennination of whether or 
not the action brought Is one to which the judicial iwwer of the United States 
extends regardless of whether or not such action is designated for puri»8es of 
form as a "case" or a "controversv". 

In Smith v. Adanui, 1.10 U.S. 167, 173-174, the Supreme Court held that where 
the judicial article of the ^institution restricting the limits of the judicial power 
of the United States refers to "case and controversy" It refers to ". . . the claims 
or contentions of litigants brought before the courts for adjudication by regular 
proceedings established for the protection or enforcement of rights, or the pre- 
vention, redrees or punishment of wrongs. Whenever the claim or contention of 

•/n re Summer*, 325 U.S. 581 (1945). 
•Miller, CoDBtltutlon, 314, quoted In Mutkrat v. UnUed Btatet, 21» U.S. 346, 356 (1911). 

66-871 O—71 27 
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a party takes such form that the judicial power is capable of action open it, then 
it has l)eoome a case of controversy".'" 

Ai«rt from the distinction that a "case" arises under the Constitution, laws or 
treaties of the United States, and a "controversy" arises out of any "legal" dis- 
pute arising between adverse iiartles, the requirements for a dispute to be appro- 
priate for Judicial determination pursuant to the terms of Article III are com- 
mon to both classes of actions. These requirements are that: (1) an actual con- 
troversy exists over a dispute issue. In re Summers, 325 U.S. 561 (li)45) ; (2) the 
dispute must Involve real and substantial rights which are in dispute. Little v. 
Bowers, 134 U.S. 547 (1800) ; (3) the action In the courts seelis a judicial deter- 
mination of these disputed rights. Swift & Co. v. Hocking Valley Jiy Co., 243 U.S. 
281 (1917) ; (4) the dispute between the parties is definite and concrete and 
touches the legal relations of the parties who have adverse legal interests, and 
(5) the rights of the complainants are being imminently tlireatened by the de- 
fendants and such rights will be lost, destroyed or Impaired in the absence of 
judicial determination, Aetna Life Inturance Co. v. Haworth, supra. 

When these requirements are satisfied, the Judicial function may be appro- 
priately exercised. Aetna Life Insurance Co. v. Haworth, supra. 

It must, therefore, be determined whether or not actions brought In conform- 
ance with and pursuant to the provisions of the proposed legislation satisfy the 
above-enumerated requirements. Under the terms of the proposed legislation, 
whenever In the opinion of the President of the United States a threatened or 
actual national strike or lockout involving the transportation industry or any 
part thereof, would if permitted to occur or continue, imperil the national healUi, 
welfare or safety and thereby, In the opinion of the President, create an actual 
or threatened national emergency, he may invoke the provisions of the proposed 
legislation. The question of whether an existing or threatened strike or lockout 
invades the rights of the public to be protected from the dangers inherent in 
such activity or threatened activity has in a related context been found to pre- 
sent a Justiciable "case" appropriate for judicial determination within the con- 
stitutional requirement. In United States v. United Steel Workers of America, 
CIO, 202 F. 2d 132 (CA 2, 1953), a case arising under the current provisions of 
the Labor Management Relations Act dealing with National Emergency Disputes 
(29 U.S.C.A., Sec. 178, et seq.) the court was confronted with the question of 
whether an action brought by the United States on behalf of the general public 
to protect the public from an actual or threatened strike which created the pos- 
sibility of a national emergency as determined by Congress satisfied the constitu- 
tional requirement of "case" or "controversy" and was appropriate for Judicial 
cousideration. In affirmatively answering this question, the court held that such 
threatened or actual conduct equalled an invasion of the rights of the public and. 
therefore, protection of those rights was properly a Judicial function. 

The court. In arriving at this conclusion, drew support for Its decision from 
the decision of the United States Supreme Coxxrt In the Dehs Case, (158 U.S. 
5&4) wherein. In language equally applicable herein, the Court stated: 

"Every government, entrusted, by the very terms of Its being, with powers 
and duties to be exercised and discharged for the general welfare, has a right 
to apply to Its own courts for any proper assistance in the exercise of the one 
and the discharge of the other, and It Is no sufficient answer to its appeal that it 
has no jieeuniary Interest in the matter. 

"The obligations which it is under to promote the wrong-doing of one resulting 
in injury to the general welfare, is often of itself sufficient to give It standing 
in court. . . . whenever the wrongs complained of are such as affect the public 
at large, and are in respect to matters which by the Constitution are entrusted 
to the care of the Nation, and concerning which the Nation owes the duty to all 
citizens of securing to them their common rights, then the mere fact that the 
government has no pecuniary interest in the controversy is not sufficient to 
exclude it from the courts, or prevent it from taking measures therein to fully 
discharge those Constitutional duties . . . Constitutional provisions do not 
change, but their operation extends to new matters as the modes of business 
and the habits of life of the jjeople vary with each succeeding generation." 

Therefore, the court in the Stcelvcorkcrs case, found that an action brought by 
the United States to protect the general public from the adverse effects, either 

"See also. LaAhra Silver Mining Co. v. United Statet, 175 U.S. 423 (1899) where the 
Court stated that If a proceeding Involves a right which In Its nature Is susceptible of Judi- 
cial determination and If the determination of such rights Is not simply ancillary or 
advisory, but Is the final and indisputable basis of action hr the parties, It is a "case". 
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actaal or threatened, of strikes which in the determination of Congress created 
the threat of a national emergency, constitutes a Justiciable "controversy" within 
the meaning of the Constitution and &a such is appropriate for Judicial determina- 
ti<Ml. 

Although the Bteelioorkert case involved an action in the Federal District 
Court seeking an injunction against a work stoppage engaged in by the union, 
it made clear that it was the nature of the rights l>eing violated and not the 
nature of the remedy being sought that created the necessary controversy. 

As provided in the proposed legislation, the proceeding instituted by the 
Attorney General is an action brought to protect the rights of the general public 
by means of the "final offer selection" remedy therein provided. The fact that 
the legislation prescribes the remedies available to the court in afTording protec- 
tion to the public interest serves as no impediment to its implementation. For, 
Congress has the power to provide a remedy in cases where none existed at 
common law and particularly, where, as here, Ck)ngre8s establishes a new course 
of action and a new remedy therefor, the remedy so provided Is exclusive, 
mandatory upon the court and must be complied with in all respects. Sun 
Theatre Corp. v. RKO Radio Pictures, 213 F. 2d 284 (CA 7, 1964). 

Further, although the Steelworkers case dealt wltli Jurisdiction granted by 
Congress to the Federal District Courts, It has previously been demonstrated 
that once an action satisfies the constitutional case or controversy standard, 
Congress can expand the jurisdiction of and invest original jurisdiction to 
adjudicate such actions In any Court It deems necessary or appropriate." While 
the Jurisdiction of the Circuit ('ourts as now constituted Is exclusively appellate 
no constitutional Impediment exists to establishing areas of, and investing Circuit 
Courts with, original jurisdiction." 

IV. THE GRIEF JUSTICE OF THE UNITED STATES BUPBEME COURT CAN BE INVESTED 
WITH THE AUTHORITY TO SELECT AND EMPANEL THE TUBEE JUOOE COUBT PBOVIDEO 
FOB  IN   THE PBOPOSKU  LE0I8LATI0N 

The question of whether or not Congress can enact legislation providing for the 
selection by the Chief Justice of the Supreme Court of the United States of 
Justices to sit on the proiKwed tliree Judge court can be and has been answered 
afllrmatlvely by the courts, notwithstanding the contentions raised that such 
legislation and resulting appointments Impose non-Judlclal fimctlons of the Chief 
Justice and usurp the constitutionally expressed powers of apiMlntment and 
confirmation residing in the President and the Senate. 

While, as a general rule the judiciary may not on its own authority exercise 
non-judlclal powers. Congress may enact legislation granting or requiring the 
performance of functions which, while not strictly either Judicial or non-judlclal, 
are as here, reasonably incidental to the fulfillment of judicial duties. Pope v. 
United States, 323 U.S. 1 (Ct. Cl., 1944) ; United States v. May ton, 335 F.2d 153 
(CA 6, 1864). The courts have upheld legislation enacted pursuant to this 
congressional authority and have stated tliat the constitutional power of appoint- 
ment and confirmation of federal judges vested in the President and the Senate 
of the United States, respectively, is not thereby usurped. In Lamar v. United 
States, 241 U.S. 103 (1914) the United States Supreme Court upheld, as a 
constitutional delegation of power, the authority granted one federal Judge to 
assign another federal Judge to sit In a district, other than that to which he 
was Initially appointed and confirmed. 

Moreover, specific statutory authority has been granted to the Chief Justice 
of the United States Supreme Court to make appointments and transfers of 
federal Judges from one United States Circuit Court of Appeals to another " and 
to assign retired Justice of the Supreme Court to perform Judicial duties on any 

» The power of Concress to Initially Invest, withdraw, enlarge or diminish the orlelnal 
jartsdlctlon of the federal courts is applicable only to the inferior federal courts, either 
Constitutional or LeKlsIatlve. Article III, Section 2, Clause 2, of the United States 
Constitution Rpeclflcally enumerates those matters over which the United States Supreme 
Court shall exercise original Jurisdiction and such enumerated orlgrlnal jurisdiction cannot 
be either added to or restricted. There is, however, no concomitant prohibition regarding 
coneresslonal ability to delineate the appellate Jurisdiction of the Supreme Court and In 
conformance with the constitutional mandate of case and controversy. Congress, pursuant 
to Its constitutional authority, can determine the areas and exercise of such appellate 
Jurisdiction In all the federal courts. 

"The Emergency Court of Appeals, discussed mpra, provides an example In which 
Congress did. In fact, exercise this power. 

"28 U.S.C.A., Section 291(a). 
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circuit Court at the discretion of the Chief Justice." United States v. Moore, 
101F.2d56(CA2,1939). 

Finally, legislative and judicial precedent exist supporting the grant of 
authority by Congress to the Chief Justice of the United States Supreme Court 
to appoint justices to sit on newly constituted courts. As stated above, Congress, 
in creating and establishing the Emergency Court of Appeals, there specifically 
provided that the selection of the judges to sit thereon was to be made by the 
Chief Justice and the constitutionality of such legislation was subsequently 
upheld by the Supreme Court. See, Yakus v. United States, supra. 

CONCUJSION 

Therefore, on the basis of the discussion herein presented and on the basis of 
the applicable cases herein cited, it Is the conclusion of the undersigned that tlie 
proposed legislation for dealing with national emergency strikes in the trans- 
portation Industry and particularly those provisions therein providing for the 
creation of a three Judge court selected by the Chief Justice of the United States 
Supreme Court from among the active judges now residing in the existing United 
States Circuit Courts of Appeals are consistent with sound principles of con- 
stitutional law. 

Mr. DiNGELL. I think it a novel and innovative idea, but I think we 
have to weigh it carefully and I notice one question you did not ad- 
dress and this is a matter tliat the courts are quite attentive to. I am 
sure you recall, in other issues they rejected nonjudicial as not con- 
stituting a case or controversy and for this reason there was set up 
the nonconstitutional or legislative courts, which we have done. 

Mr. HARVET. Will you yield ? 
I might say you might also consider Chief Justice Burger's speech 

of a year ago where he sharply chastised Congress for thrusting upon 
the court nonjudicial duties. I am not certain of the date of that 
speech, but I am certain they would not be welcome by the court. 

Mr. SMETANA. I will have to research this, but I think there have 
been a number of bills for judicial i-eorganization removing some of 
the direct appeals to tlie couit, and ijernaps there could be a trade- 
off, where certain items of direct appeals that take up the court's 
time would be removed and another inserted, such as tliis. I think 
this would not take up that much of the court's time, aJid the courts 
then would be happy. 

Mr. HARVEY. I tlunk your remarks made in connection with the class 
action legislation pending in Congress at the time and whether they 
would be applicable to this was appropriate. 

Mr. DiNGELL. The committee is grateful to you for your appear- 
ance and your very helpful testimony. We thank you. 

Our next witness is Charles Rhoades, Oklahoma Wheat Commission- 
Mr. Rhoades, we will be happy to hear your statement, if you will 

identify yourself fully and give your name and adress for the record. 

STATEMENT OF CHARLES D. RHOADES, EXECUTIVE DIRECTOR, 
OKLAHOMA WHEAT COMMISSION 

Mr. RHOADES. My name is Charles Rhoades, and I am executive di- 
rector of the Oklahoma Wheat Commission. Mv address is 3108 North- 
west Expressway, suite 102, Oklahoma City, Okla., 73112. 

Ml-. DiNGELL. Mr. Rhoades, I note you have a lengthy statement 
and I observe that we probably will have a quoiiim call shortly on the 

u 28 U.S.CA. Section 294 
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floor, and so that you can apportion your time properly, I would ad- 
vise that—well, it is about 5 minutes to 12, and we probably will have 
a quorum call 10 after, or thereabouts, and I exfject it woula be well to 
insert your full statement in the record and if that is your wish, I will, 
by unanimous consent, do so. 

The Chair hears no objection and the full statement will be inserted, 
and the Chair recognizes you to summarize. 

Mr. RHOADES. In addition to the statement that I will make, I would 
like to include a statement for the recoi-d by John J. Todd, traffic con- 
sultant. National Cotton Council of America; a statement on the effect 
of the transportation strike by Mr. Harold Kuelui, president of the 
American Soybean Association; a Gulf Ports Agriculture Association 
report from the Fanner-Stockman's magazine; and a statement by 
William Flanagan, executive secretary, Oklahoma Peanut Commis- 
sion. 

Mr. DiNGELL. Without objection, the documents referred to will be 
inserted in the record following your testimony. 

Mr. RHOADES. I will skip through and try to cover it. I know most 
of you have had an opportunity to glance through this statement 
and to notice that I am largely going to talk about the farmers, the 
farmers' situation, the elevator people, and the organizations that 
handle these farm products for people in these United States. 

I have noted, too, analysis of world needs and potential in agri- 
culture clearly shows the correctness of the view that more emphasis 
must be given to agriculture with the context of balanced economic 
development. 

Foreign commerce are not new words to the agriculture community 
of this country. We have produced for foreign markets for years. 

Farmers have a lot of problems today, they are not getting less nu- 
merous, and one of the big problems is transportation, not only with 
waterways but with rail and trucks. We do not have any problems 
as yet with air transportation of our products to the market. 

The wheat industry, especially in Oklahoma, is dependent upon the 
overseas markets that are available and to the shipping that we can 
divert in that direction because, in Oklahoma, 85 percent of our wheat 
crops go into the overseas markets. On the national level, about 85 
percent of our total wheat goes overseas so we have both rail and 
water that we are particularly interested in. 

We were definitely involved in the dock strike on the Gulf in 1968 
and 1969, and it went 105 days and cost the wlieat industry in the 
neighborhood of $75 million, and cost the whole agriculture perspective 
over $300 million. 

We find back then in 1969 in a story shown in the Journal of Com- 
merce: 

President Nixon and Congress both served notice on th« shipping Industry 
and the International Longshoremen's Association yesterday that they muat 
settle the 4!)-day-old Atlantic and Gulf dock strike on their own, without Federal 
intervention. 

We pleaded with both groups at tiiat time for assistance and this 
was written when this strike was only 49 days old, and it went to 
105 days. 

We have another strike possibly in the making. There is a cur- 
rent contract down in the gulf and along the Atlantic Gulf which 
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expires on September 30. Never in the history of this bargaining has 
tliere been a time when a new contract has been signed without a 
strike. It is much different from the west coast where tliey have gone 
23 years without a strike out there. 

We are worried about the markets that we would lose if we do not 
continue to have an adequate means of moving our products. In other 
words, we have already lost tremendous business to the Japanese Gov- 
ernment, for instance. They have already started buying wheat and 
other items from other countries for delivery after September and 
October. They know they are going to have them and they have bought 
in advance on soybeans, because the United States had been the only 
supplier of soybeans and soybean products before the Japanese Grov- 
emment. 

So, we have visited with these people in Japan and talked to the peo- 
ple here in the United States and asked them for their opinions and 
tried to see if they had offers, but we would have to be realistic on this 
side of the thing. And, too, there are a lot of jobs involved in this strike 
business. 

U.S. goods and services create in excess of 3 million jobs for Amer- 
ican workers, and we think tliat the First National City Bank of New 
York made a point very well recently when tliey said: 

Since 1950, worldwide industrial production has almost doubled, and the vol- 
ume of world trade has almost doubled and any businessman ignoring the world 
market Is betting against the future. This Is all of the farm products that we 
grow, especially in the Mid-West, along in there, and we do have problems of our 
own without having to be involved in the strike problems, but we have those, too. 

Clarence D. Palmby, Assistant Secretary, U.S. Department of Ag- 
riculture, made a statement to the Subcommittee on International 
Trade, Committee on Finance, U.S. Senate., on May 20, 1971, when he 
said: 

An agriculture that is exporting the harvest of 70 million acres out of a total 
harvested acreage of 290 million, is obviously international. Our domestic pol- 
icies—our agriculture's day-to-day production and marketing decisions—are af- 
fected by the world market. At the same time, the wnrld market is influenced by 
the American farmer—the judgments he makes, hi.s reactions to policies of his 
government, and the conditions of his natural environment. 

The thing that Mr. Palmby overlooked was the fact that no matter 
how many acres exports represent or how many bushels or tons are in- 
volved, production is ruled nil and void when transportation strikes 
are permitted to tie the hands of agriculture. 

It was on Tuesday, March 25,1969, that the Houston Chronicle in an 
editorial called attention indirectly to this committee with this para- 
graph: 

The Chronicle believes In the principle of free collective bargaining. When 
parties to a strike, however, permit a dispute to drag on like this one, when 
such a wide area and so many businesses and individuals are being hurt, and 
when New York, South Atlantic and East Gulf ports have already reached 
agreement, then one's faith in collective bargaining begins to weaken. Inevitably, 
we begin to look to Washington for help. 

This was 2 years ago they said this. We know, or we believe that you 
do have the key to it. We think that the decision you will make will 
be very important to us, probably the most important since 1616 
when we first shipped agriculture products, 200 pounds of tobacco, to 
England. 
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We have a balance of payments involved on agricultural products 
and especially with the cash markets and the fact that they are goi 
up considerably, and we would have to have transportation on all o 
these items. And we cannot be successful without adequate transpor- 
tation. 

I am sure that, after you have read and digested the situation in 
agriculture and the effects that strikes have on the economy of rural 
America, that you will have a better idea of our problems. 

I am here today, not in the vein of seeking sympathy, but to give 
the facts and allow agriculture and related businesses to help them- 
selves. 

I am sorry that our Congressman Jarman was not here. He is our 
friend and we would have like it if he were here. 

(Mr. Rhoades' prepared statement follows:) 

STATEMENT or CHAUXB D. RHOADES, EXECUTIVE DIBECTOB, OKLAHOMA WHEAT 
COMMISSION 

Chairman Jarman and members of the sub-committee, Gentlemen, I am de- 
lighted to have these few mlnutee with you today. I will discuss transportation, 
strikes, foreign commerce. There are problems and solutions and the chore of 
getting the proper balance is by far the most complicated and tedious, but the 
most rewarding when success Is finally registered. 

Farmers In these United States are the most appreciative people In the whole 
world. They are usually understanding and always frank. They never complain 
as long and as loud as they should. These farmers do recognlsse the fact that 
they are In the minority In the business world and remain among the few 
business iieople who buy everything at retail and sell everything at wholesale. 

Farmers have prolilems—yes, big prolilems and this is l>orne out by the 
fact that hundreds of thousands of them have quit their farming operations 
and are today seeking livelihoods in other endeavours. This is not by choice, 
but by necessity. They are finding that Incomes do not compensate for the time 
and efforts necessary to make ends meet. 

Analysis of world needs and iK)tentlaIs in agriculture clearly shows the cor- 
rectness of the view that more emphasis must be given to agriculture with 
the context of balanced economic development. 

Foreign commerce are not new words to tlie agriculture community of this 
country. We have produced for foreign markets for years. 

I'm here today to assure you that if you want agriculture to remain a strong 
segment of our society, strong, definite, forward thinking action must be taken by 
this sub-committee. If you want agriculture products to continue to be a major 
item In the balance of payment for the Unlte<l States, action by this group In 
helping to end transportation strikes and tie-ups will be required. 

No group Is more important to the farmers producing wlieat, soybeans, cotton, 
rice, feedgrain and iHJonuts than is this sub-committee. 

The difficulties In transforming these iwtentials into solid achievements must 
not be underestimated. 

Because of the rapidly exiianding demand for food, this sub-committee must 
look seriously at foreign commerce and transiwrtation problems that tend to 
regulate interstate and foreign commerce far more than production. I am talk- 
ing siJecifically about strikes and the far-reaching effects they have on farmers, 
elevators, the main street businessman in our rural communities, local and state 
governments and finally the U.S. government. 

Inaction can often prove just as detrimental as action. I refer to a news item 
in the Journal of Commerce, February 7. 1069. that read: "President Nixon and 
Congress both sen'ed notice on the shipping industry and the International Long- 
shoremen's Association yesterday that they must settle the 49-day-old Atlantic 
and Gulf dock strike on their own, withoTit federal intervention." It read further: 
"President Nixon made his hands-off attitude toward the strike known at a 
White House press conference. The Administration's ])osltion, he said. Is that 'the 
primary responsibilities is on the parties themselves' and that the prospect of 
government action might encourage both sides to do nothing." 
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Farmers and farm-related organization leaders believe tliat guidelines for pre- 
vention and/or settlement of a strike sliould be laid down in such a manner as 
to protect Innocent bystanders. 

Strikes that involve agricultural products affect the economy of the entire 
world, including the United States. When strikes, whether rail, truck, airj'lanes 
or ships, occur, farmers are hurt quicker, feel the effect longer and witness 
irreparable loss of markets. 

I am not here to represent agriculture in condemning unions or management. 
I'm here to call to your attention the damages that have been incurred in the 
past and will occur in the future until appropriate action is taken by responsible 
leaders such as make up this committee. 

Farming is big business and getting bigger with fewer participants every day. 
A representative of the Japanese Food Agency recently asked me how much 
money it takes to start a wheat farming operation suflScient enough to make a 
living without outside work. My answer was that it takes enough money to start 
a bank—and enough guts to rob one! 

Strikes don't always have to occur to riddle the farming industry. Jaimn 
already is experiencing problems from the threatened Gulf Port strike and is 
taking precautions against it, Nobuo Nikki, manager of the New York Produce 
department of an important Japanese import company told ofBcials of the Gulf 
Ports Agricultural Exi)ort Association recently. 

"Japan is increasing grain contracts with other countries for October and 
November. Japan also is increasing monthly shipments of soybeans through 
September because the U.S. is its only soybean source," Nikki said. 

The Japanese trader then said: "The U.S. must effect legislation to deal with 
transportation strikes because even the threat of a strike, although settled at 
the last minute, has great impact on overseas markets." 

Let us be realistic about this Edtuatlon by taking actual ilgrures. EJarle Billings, 
executive vice president and secretary of the American Cotton Shippers Associa- 
tion, Memphis, Tenn., reported recently that: "The 1968 strike at Gulf Ports was 
particularly damaging to American cotton . . . and to the American cotton pro- 
ducers. From a survey of our exporting members taken in March, 1969, our 
members had some 115,000 bales of cotton on the docks at Gulf Ports with some 
578,000 bales in warehouses awaiting shipment to iwirts when the 1968 strike 
began. These shippers estimated that they lost over ^2,500,000 in carrying charges, 
alone. The loss of exports markets for our producers was even more damaging." 

Mr. Billings continued: "We estimate that approximately 600,000 bales have 
been sold for shipment through Gulf Ports for the four-montli period, October, 
1971, to January, 1972. This figure would undoubtedly be higher, but for the 
uncertainty in buyers' minds that they can exi)ect delivery. Even a casual 
observer would have to agrree." 

We In agriculture have reason to be excited and you, I am sure, share the 
same concern. The total value of U.S. agricultural exports to all nations was $6 
billion In fiscal 1970. And to think, this could be whittled by a third or more with 
strikes. Production of one out of every four cropland acres is exported. 

From another side of the coin, it Is interesting to note that exports of U.S. 
goods and services create jobs for more than 3-mlllion American workers, accord- 
ing to a study by the Bureau of Labor Statistics of the Department of Labor. 
.For the manufacturer, exporting means additional markets in which to sell 

his goods. The First National City Bank of New York made this [>oint well in 
one of its recent publications: ". . . Since 1950 world-wide industrial production 
has almost doubled and tlie volume of world trade has almost doubled. Any busi- 
nessman who ignores the world market is betting against the future." 

Ralph T. Jackson, executive vice president of the American Soybean Associa- 
tion, summed up his industry's situation recently when he said : "Soybean exports 
increased from 266 million bushels in 1967-68 marketing year to 429 million 
bushels In 1969-1970 and if It had not been for the strike of 1968-69, it is safe 
to say that a considerable amount of the Increase that resulted in 1969-70 would 
have been exjiorted the year before at a price that was higher during the strike 
year." The loss to the soybean industry was pegged at several million dollars. 

W. C. Theis, president of the National Grain and Feed Association, ended a 
summation of the effects of a strike with the assertion, "Gentlemen, we in this 
industry, including the producers, are constantly faced with the hazards which 
are acts of God and we have learned to expect them from time to time and to 
live with them. We cannot afford additional hazards that are induced by man- 
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kind. Every effort must be extended by all parties to forestall a dock strike at 
the Gulf this year." 

Elbert Harp of the Grain Sorghum Producers Association, Lubbock, Tex., 
contend.s that the work of 15 years in overseas market development can be scut- 
tled if a strike is allowed to take place this year. "We were greatly damaged, 
but managed to survive in 1968-69—we cannot do it again," he declared. 

A good example of what hap[>ens during a strike and afterwards was the 
experience of rice growers. They blame the dumping of rice into markets and 
government programs after the 1968-69 strike for the 18 iiercent reduction in 
rice allotments in 1970. 

Wheat farmers rely heavily upon consistent and adequate movement of their 
product. During the 1968-69 strike, it was estimated that some 50,000,000 bushels 
of wheat export sales were lost. Some have put estimates higher and some IDwes 
but in my opinion, one bushel lost would have been too much. 

From Tokyo comes these paragraphs: 
"The West Coast dock strike now has Japan's government and industry wheat 

circles openly questioning the wisdtHn of depending on the U.S. for 50 per cent 
or more of its imported wheat supplies. The lengthy strike has embarrassed 
friends of the U.S. em^iloyed by the Food Agency. 

"The fiict that this is the first West Coast industrywide strike in 23 years 
carries little if any weight as an argument since it Is also affecting the total 
Japan trade picture. 

"Immediate U.S. wheat sales losses to Japan is conservatively estimated at 
mx-million bushels." 

Clarence D. Palmby, assistant secretary, U.S. Department of Agriculture, 
made a statement to the Subcommittee on International Trade Committee on 
Finance, U.S. Senate, on May 20, 1971, when he said: "An agriculture that is 
exporting the liarvest of 70-million acres, out of a total harvested acreage of 
290-million, is obviously international. Our domestic policies—our agriculture's 
day-to-day production and marketing decisions—are affected by the world 
market. At the same time, the world market is influenced by the American 
farmer—the judgements he makes, his reactions to jwllcies of his government, 
and tlie conditions of his natural environment." 

The thing that Mr. Palmby overlooked was the fact that no matter how many 
acres exports represent or how many bushels or tons are involved, production 
is ruled nil and void when tran^Mrtation strikes are permitted to tie >the hands 
of agriculture. 

It was on Tuesday, March 25, 1969, that the Houston Chronicle in an editorial 
called attention indirectly to this committee with this paragraph: "The Chron- 
icle believes in the principle of free collective bargaining. When parties to a 
strike, however, permit a dispute to drag on Like this one, when such a wide area 
and so many businesses and Individuals are being hurt, and when New York, 
South Atlantic and East Gulf ports have already reached agreement, then one's 
fbith in collective bargaining begins to weaken. Inevitably, we begin to look 
to Washington for help." 

The etlitorial included these following paragraphs: 
"What we know—and this is plain for the whole world to see—is that Hous- 

ton and many innocent citizens are being badly hurt by the continuation of this 
strike. Whatever the issues, the contalnerization Is the big hangup, they're 
not worth the continued shut-down of the Port of Houston and other West Gulf 
ports. 

"We should not forget that the port is Houston's lifeblood. When this and 
other nearby ports are closed, it means business is forced to go elsewhere. It 
means wages are lost to the longshoremen who haven't been on the job since 
Dec. 20. It means profit loss to the stevedore companies. It means money lost to 
wheat and rice growers and other farmers whose produce cannot seek the normal 
markets. It means losses to ship owners. And it is financial disaster for thou- 
sands of businesses, large and small, involved In shipping: Truck operators, barge 
lines, railroads, Insurance companies. Importers, exporters, car dealers, bank 
interest, and for all the employees of these firms. 

"Recently a spokesman for the Oklahoma wheat industry said it had lost 
50-million bushels or about $75-mlllion in business since the strike began— 
business that won't be regained because other wheat producing countries have 
already filled the demand." 

Too, when overseas markets are gone causing definite income declines in every 
step of business from the farmers to the exporters, prices paid by U.S. consumers 
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are Increased to help take up a little of the slack. This Is the reason that strike- 
ending and prevention action by this sul>-committee is necessary to protect the 
U.S. consumer from rapidly accelerating costs of living. 

We believe that action should be taken by this sub-committee to prevent any 
and all transportation strikes while the facts are diligently weighed and a forth- 
right decision on positive approaches are rendered. 

We are confident that legislation sought by S590 by Senators Griffin and Dole 
and H.R. ;{o9G by Staggers and Springer contain basic solutlotis that when im- 
plemented by the decisions of this committee wi I provide a major stei> in the 
proiwr direction to protect the movement of our Interstate and foreign commerce. 

Now, when we stop momentarily to consider that agriculture has a long history 
of making imimrtant contributions to our international balance of payments and 
since it is known throughout the world that we have the balance of iiayment and 
tl>e value of our gold at the top of the "do today" list, it i.s high time that action 
be taken to end current strikes and to prevent future strikes. 

Our export of agriculture products started in ItilO with the shipment of 2.r)00 
pounds of tobacco from Jamestown, Va.. to England and has advanced until in 
1970 our agriculture exjwrts were valued at $0.8 billion. 

The U.S. built up its gold stock to a record high of nearly $2.j billion in IJMl), 
but it has dwindled measurably since and one of the reasons lias been the lack 
of agricultural trade caused by strikes. 

I know that you can now clearly vi.sualize the situation of agriculture and the 
effects strikes have on the economy of rural America. I am here today, not to 
seek out symimthy, but to present these facts and encourage you to help agricul- 
ture and related businesses help themselves. 

I'lease accept my sincere thanks for having taken of your valuable time to 
listen for I know that you will find this material of vital Importance as you con- 
duct further sessions and finally make a decision that will l>e highly important 
to U.S. agriculture. 

Tliank you. 

Mr. DiNGEi.L. Mr. Rhoades, the committee is certainly grateful to 
you for a very helpful statement. 

Mr. Harvey, anjjr questions ? 
Mr. HAR\T:y. I nave no questions, but I would just like to thank you 

also, Mr. Rhoades, for a very jfine statement and assure you that our 
able chairman, Mr. Jarman, is also very mindful of the problems that 
agriculture faces in this field, and that he has expressed them over 
and over again on the other days that we have had hearings. 

Certainly the problems of farmers in California as a result of the 
recent strike were some of the most serious and costly that any in- 
dustry in the Nation has faced. 

We thank you very much for coming. 
Mr. RHOADES. Thank you. 
Mr. DiNOELL. Mr. Adams, any questions ? 
Mr. ADAMS. I have no questions, Mr. Rhoades. We appreciate your 

coming and testifying to indicate the problems of the State of Okla- 
homa and the Southwest. 

Mr. RHOADES. Gentlemen, any time I can furnish any other infor- 
mation or shed any additional light on the situation involving agri- 
culture and transportation strikes, we will be delighted to come bacL 

Mr. DiNGELL. We will feel verj' free to call on you. We thank you. 
(The statements of the National Cotton Council of America and the 

American Soybean Association, referred to, follow:) 

STATEMENT OF JOHN H. TODD, TRAFFIC CONSULTANT, NATIONAL COTTON COUNCH. 
OF AMERICA 

The National Cotton Council, with headquarters at 1918 North Parkwas 
Memphis, Tennessee, Is the central organization of the American cotton Industry, 
representing cotton producers, giuners, warehousemen, cottonseed crushers, co- 
operatives, merchants, and cotton manufacturers in the cotton producing areaa 
of the country. 
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At its 1971 annual meeting In Dallas, Texas, the Council, by unanimous ac- 
tion of all seven segments of Its memberships, adopted a resolution to 'support 
legislation to set up a mechanism to prevent strikes afllecting the transportation 
induscry," and to "support legislation banning . . . strikes against the public 
interest...." 

We favor providing the President with new options for dealing with trans- 
portation strikes. We strongly feel that he should have the power to employ such 
ojitions successively, and not be restricted to the choice of a single option. 

We favor inclusion of the option of an additional 30-day coollng-ofC period. 
We consider "nual offer selection" to be the most promising and wholesome 

of all the newly proposed oiitlons, and urge Its approval and adoption. 
We agree with Kepresentatives Harvey (C. R., July 28, 1971) that the option 

of "selective strikes" would be largely If not wholly Uieffectlve unless it is care- 
fully llnuted by appropriate safeguards for the public interest For example, the 
simultaneous striking of the Sante Fe and Soutiiem Pacific systems would shut 
down virtually all rail traus^wrtation of cotton from the producing areas of 
California, Arizona, New Mexico, and large portions of Texas. Similarly, the 
simultaneous striking of the Southern Railway and Seaboard Coastline systems 
would shut down virtually all rail transportation of cotton from all producing 
areas to the great majority of all U.S. spinning mills, which are concentrated 
in the states of Alabama, Georgia, North Carolina, South Carolina, and Virginia. 

Cotton's only alternative to rail transportation is the service of unregulated 
(exempt) motor carriers. Such service is limited in available capacity, and in 
geographic-al scojje. Its use as a practical matter is feasible only (a) from por- 
tions of the southwest to the Texas portjj, (b) from portions of the Mississippi 
Valley states to New Orleans, (c) from Mississippi, Missouri, Tennessee, and 
the eastern portions of Arkansas and Ix>uisiana to the southeastern spinning 
mill area, and (d) perhaps from some portions of California to California iwrts. 

If employment of the new options by the President is conditioned upon a find- 
ing and notification by the Mediation Board that a particular dispute threatens 
substantially to interrupt interstate couunerce to a degree such as to deprive 
any section of the country of essential transportation service, then we suggest 
that his invoking sucx:esslve use of such options should be mandatory rather 
than dlcretionary. 

The most serious omission In a number of the proposals before your subcom- 
mittee is that they do not apply to longshore, maritime, or trucking di^utea 
Labor disputes in these Industries are by no means unique, or different, as a 
practical matter, from such disputes in the railroad and airline industries. All 
are engaged In the transportation of property or property and people in inter- 
state and foreign commerce. The common carrier trucking Industry directly 
parallels the railroad Industry, and the two are strongly competitive. The only 
distinction of the longshore and maritime industries Is that they are engaged 
exclusively in overseas interstate and international commerce. This is a distinc- 
tion without a practical difference. The U.S. railroads and truck lines also per- 
form services essential to both land and seaborne interstate and international 
transportation. 

The raw cotton Industry, and all others engaged in exports and/or imports, 
suffer great losses from longshore and maritime strikes. Specific data showing the 
adverse effects of these strikes on cotton exports will be presented to the com- 
mittee by the shipper segment of our Industry in testimony of the American 
Cotton Shippers Association. 

The current West Coast strike by the Intemationl Longshoremen's and Ware- 
housemen's Union is their first since 1948. However, the International Long- 
shoremen's Association, which blankets all Gulf and Atlantic ports, has struck 
at the expiration of every three-year contract since 1945. Another strike Is con- 
templated at the expiration of the current contract, September 30, 1971. Such 
a strike would result In shutting down every seaport in the continental United 
States. This would be an intolerable .situation. 

The last I.L.A. strike (1968-1969) lasted 105 days, and caused irretrievable 
losses of hundreds of millions of dollars, permanent lo.sses of overseas markets, 
disastrous losses of crop bankruptcies, and damage to our balance of international 
trade. 

Cotton Is an Imiwrtant factor in our exjwrt commerce and our international 
balance-of-i>ayments problem. Reiieated longshoremen .strikes have badly eroded 
the confidence on the part of our overseas customers in the United States as a 
dependable source of supply. Even short strikes are critical because, typically, 
our overseas customers for cotton and other agricultural products have very 
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limited storage space for stockpiling of supplies, and must depend on frequent de- 
liveries. Our Inability to deliver conijiels them to seek their requirements from 
our foreign competitors. Unless their confidence is restored in our ability to make 
deliveries frequently, and without delay, such trade losses will be iiermanent 

It is essential to the future of foreign trade generally, and specifically to our 
exports of cotton, that additional options being considered for transportation 
strikes be extended to disputes in the longshore and maritime industries. 

STATEMENT OF HABOLO KUEHN, PRESIDENT, AMEHICAN SOYBEAN ASSOCIATION 

Transportation of soybeans and soybean products is of vital concern to the 
aijproxlmately 600,000 soybean producers in the United States. The product of 
45 million acres must be moved through the various channels of marketing— in 
many cases traveling 10,000 to 12,000 miles from farm to consumer. On farm 
storage for billions of bushels of soybeans is not available, nor is it feasible. The 
American soybean producer must rely upon the transportation industry to deliver 
the goods at a reasonable price and within reasonable time limits. 

It is self-evident that the longer the line of transportation, the narrower be- 
comes the channel through which goods must flow. Trucks, trains, and bargee may 
be used to transjwrt soybeans and soybean products the relatively short distances 
they must travel within the United States from farm to i>roce.ssor to consumer. 
However, if the beans, meal or oil is bound for Europe or the Far Bast, the only 
feasible method of transportation is by ocean-going shii)«. Thus, the products of 
an entire industry are funneled through one small bottleneck. 

The dependency of the American soybean producer upon dejiendable transporta- 
tion is shown by the fact that over half of the total production in 196» was ex- 
jwrted. The soybean producer has lead the way in si>ending his own toward de- 
veloping markets for farm pnKluction. Because he has sipent bis own money 
developing markets, the soybean producer is not leaning on the American taxpayer 
for supiileuiental Income in the form of government payments or other subsidies. 
But these markets are dependent upon steady and uniform supplies of soybeans, 
soybean meal and soy oil. During a severe tran.sporation strike in this nation, 
entire industries overseas must close their plants because of lack of raw materials, 
or buy competing products at Inflated prices. In many countries, it is more than 
just inconvenient or expensive, but actually threatening to their food supply. 
For example, during the last dock strike, the livestock and poultry industries 
in several countries ran short of quality feed. Equally important, many countries 
were forced to turn to other sources of vegetable oil, and once the formulas were 
adju.sted to competing oils, soy oil had to force its way back into the market place. 

The strike lasted nine weeks, during which time there were no exports. During 
the comiwrable nine weeks the previous year, shipments totaled 15.6% of the 
total exports for the year. The year following the strike, the same nine week 
period accounted for 14.34% of the total shipments. 

Soybeans are bought and sold on a highly coinpetitive market—and price is 
not the only consideration. To an Investor building a multi-million dollar proc- 
essing plant, a dependable supply is mandatory. Only three years ago the oilseed 
processing industry of the world considered sunflower the oilseed crop of the 
future. Many companies put a major advertising campaign behind their label 
with the picture of tlie big sunflower. But, suddenly sunflower seed was not 
available . . . prices were high. At the same time peanut prices went even higher. 
Several major companies had to report: sizable losses for the year because they 
had tied their fortune to a raw material when they could not depend on the 
supply. At that time soybeans and soybean products began achieving their 
present stature in the exjwrt market for one reason—dependable source erf 
supply. 

Soybeans were grown over such a wide area that drought in one or two areas 
could not appreciably affect total production. Soybean production was not con- 
trolled by government. Supplies could be purchased any day of the year and 
contracts for shipment made any day of the year . . . even months Into the 
future with assurance the supply would arrive when needed. A superior protein 
and a dependable supply available to anyone In the world any day of the year 
are the two most Important factors behind the unequaled exiwrt record of soy- 
beans and soybean products. The only thing that can mar that record is a trans- 
portation strike. 

The sales lost during the strike are serious but they are only the part of the 
iceberg. The real penalty was pushing the Japanese into broadening their area 
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of trade with leas dependence on the U.S. While this had been discussed for years 
the dock strike brought action. Japanese specialiste were sent out to stimulate 
interesrt and attempt to contract for soyhean and feed grain production in other 
countries such as lliailand and Australia. Many other importing nations did 
likewise, or increased efforts to raise more of their own oilseeds. That waa in a 
time when there was a sizable supply in the world of all oilseeds. This year, with 
a relatively short supply there will be an even greater stimulus to increase 
self-snfficjeney, increase competing production in other nations and reduce reli- 
ance on the U.S. for basic materials vital to the food supply of their nation. To 
other countries this goes beyond business economics. National leaders in many 
parts of the world cannot comprehend how such a devastating strike could be 
allowed every two years by the world's most powerful nation becauae they view 
exports from the U.S. as a vital link in adequate food for their people 

STATEMENT OF WIIXIAM FYANAOAN, EXBCUTIVI: SBCBBTABT, 
OKLAHO.\IA PEANUT COMMISSION 

THE BSTPORT MARKET OF PEANUTS 

As we all know, the most imi)ortant item to the U.S. peanut grower today 
is a strong and beneficial program for our crop. Without this program the future 
of our industry would be in Jeopardy. 

Today we have a surplus situation which totals approximately 25 percent 
of the U.S. total production of i)eanuts. 

To maintain Uiis surplu.s and at the same time conduct a reasonable support 
program for the benefit of the entire industry, considerable costs become in- 
volved. The export work of the National Peanut Council program, of which 
the growers of Oklahoma are a member, is one of the major contributors in 
redoicing this cost 

Our work in this field over the past 8e\-eral years has proven that considerable 
market iwtential is available in many iwrts of the world. We need these markets 
today and we will need them even more in the future. 

Our primary Interest basically, as a peanut Industry, is to sell this surplus 
at the most advantageous price possible. The cash purchases received for avail- 
able stocks is a direct contribution to off-set the cost of the federal program and 
to continue the necessary assistance we require. 

If we can continue to encourage interest by developing export market demands 
through our quality program and our ability to ship on time, our programs future 
is as8ure<I. But if we niu.st lie at the mercy of increased transportation costs 
and the possiMlity of dock strikes our ability to cope with the world market will 
be diminished considerably. 

The cost of producing agricultural products in our country compared to the 
cost of production in any other country has quite a wide variance. Therefore it 
Is imperative that we eliminate all other variables possible. 

We request agriculture products to be exempt from strike tie-ups and trans- 
portation increases in costs. 
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Bulletin 
from 

Gulf Ports Agricultural Export Association 
B«prodaction Coortesjr of 
FRITZ IMPatT/EXP<BT IAS 
ftiid T«xas Ifltcniatioaftl 
     Tr»d« Aatfocifttioo   — 

Are We To Have Another 
Costly Shipping Strike? 

By Walter B. Moore 
LOSSIS nr \\HI MfU-ION or more 
ntj> ihnttcti ljimtt\ •>( (he SnutK- 
we^i durinf ihr nc<l b mi'nrh'i Such • 
ilihjslcr Loukl cimrmue umil ic hc- 
l1>mc^ mere ci>^tl> ih«n the corn 
Mighr. m fvenilriiulh. in Tc««4. New 
MciK>>   UVIjhnnia. Kan«B« >nd neat 

tr ir rMPpcn* " I' ha* '" '** P**<- 
lhi% ciMlly calaniily will he manmaiic. 

A yitAc tKu wtll Mop all ikhipmcMs 
rrofn porK bei»cen Lmkt Ctwrte*. 
La .  iMl  Brnvmville.  Tci     n  (he 

think for a mintMe ihal •• an't yout 
wotiy. piM betaove you happen «> he 
raiiini! wheat in Teiia*. Kanta*. or 
Oklahoma. >re in Arkatna* or caitk 
We«( of The Pcc<>« Pa«t experience 
ha« pritved that the cMirc SoulhwrU 
ouftcrt »hen uniim^  \hui down Gulf 

Sept "> the coruracl ctpirc* be 
Iwcrn the Weti Gulf di*itkm of the 
International l.tmp^ilvHeinen's Avin 
lILAi and the Weu Gull Maniifne 
ANtn iWCiMAI ll-A repmcnt« un 
Nini WOMA i» compoKd n( >hip 
owners. tMtcihHinir firm-i and \)eain- 

11.A ha^ called a strike every lime a 
civnrart hn evpired tincc l^i 

The mrvii recent one. m l^«l*9, 
laxied 109 days li slopped all eipons 
and iinp(vi> from ptwti in (he Wnt 
Gulf area- •» did the 54-day and U- 
Oay urihe^ thai were called the 2 pre- 
vmivt time* contract* eiipired 

Hetc u what wme asrkultutil 
leaden have u>d aboui the l^tifi-M 
Mrike: 

• A^k  Cvnmnuomr Jdhn C. Whiia 
ol T«iai etl«nat*d iha lOH to ivm- 

• Oarolct froiiar, Union Cqurfy Coop- 
»totnt.    Enid.    OUa.,    Msid    growi 

> Kontot Wheat Commnuon Ac^inli- 
protor GoraU Fowlar and Rebart 
Anl»r«or\. Omaha (Nvfar.) Groin 
Eichanga. raporW M^wficani IOHM 

• Sidney Dwn, Victoria, >ho «oi 
Tant 'en* Bwaou preiidartt in 
}969-M. KMt -Afp-ictihwra. ot fha 
wamyil (hird parry, connol aHord 
lo hove foreign wwriirtt cvt oN far 
proluHQad pariodi •vary tima Miian 

That s c««cil> whai'i tikely to fiap^ 
pen Sept VI unkvt the 2 grnup* — 
unn>niMi and employers — reach 
afreemrni hefiwe that deadline 

Farm Iratlers and ifteir organm- 
tHM»» are working irj prevcm ific 
^Hlke Dunnn the [WJIM work siop- 
pape. the Golf Pori* Apicultural 
bipiiri A%>n ^as formed ll« mem- 
herNhip includes reprevniatives of 
Mich arfani?UKtns u American Rue 
Gruweri Cooperative. Kansai Wheai 
('iHnmi<«ii>n. South Dakota Wheat 
CommK«NHi. Teias (iram and Feed 
A»»n . Plains Colinn Glower*. Inc . 
Gram .Srvuhum PrrtdDceri AHn , as 
well ai many trade aM>oc>a)(on» aikJ 
cnmmefcial firm* (lom Te^at. Okla- 
homj. Kan»a\ Nebraska. C.)lor«d««. 
Niwrh Dakota. Louisiana and othci 
vtalev 

rOHUkOOPr ihe IVTI Mnke. the 
afrtculiural rtpnri (Wganiiaiion hat 
called on C»n|trcts to enact "legula- 
ihon retjuinntr computuwy arbiiraiiofl 
dnd/or prnhthitHm of «Iiike» invoJt'ing 
ihe irjnftpiHiatHsn indutiiy '* 

A ie^.>lu*t.in also aUed rhai con- 
iiact nefoitaiions t«gin |a»i Match 
and ihai Ji least 3 months prior i<t 
<hc eipiiaiuw i>f Ihe cuneni contract 
iill unrewtvfd n^ues be laid open for 
tfw public to view and underitand " 
(II thai ham r been done by the nme 
yiHi read Ihw. Ihal lau requcM ha* 
been iprK>reiJ I 

The agrtcultural r>pnn a»iociaiion 
prckident i.s Truiti Kennedy. Hou»ion. 
a vice preiident of Coodpaiture. Inc 
He wniic Jamet W CkaM>n, preti- 
deiM of the Iniernational Lxmgthore- 
inen'i Aian . Ralph Mattey. preti- 
dent of ILA Gulf Coait Diifiid; and 
Tom Phillipa. pretideni of Wed Gulf 
Maritime A»n   llhc employer group) 

Kennedy reminded them feduciion 
in trade huru everyone, here m the 
United State* and in foreign coun- 
iiiei (I can testify lo thai faci. 9 
ntonlhs aller the l-Wi-fi? iinke end- 
ed. I wat told in Japan ihai ii had 
permanently damaged US and Japa- 
nr»e trade in coiion ) 

tive attitianl of Plaint Cotton Grtrw- 
ers, recently said. "When a foreign 
cvaiomer u forced to turn lo aiKXher 
fiber or another couniry fof hil re- 
quiretnenit. " n »ometime» impoasl- 
ble i4i hrmg him back to the U S at • 
cotion customer." 

In hit kner to the ditpuimg organi- 
rationi. Kennedy taid. "We realize 
that longshore labor ha* aermn prab- 
kmi; we realise the V S merchant 
marine industry h«i icrioui proWemt. 
and we kocrw from firiihattd eupcrt- 

ence agrtcutiure hat tcri 
The agiKuliura) ccottoniy in tne 

United Stales  is  precaiMwi Ihe 
corn blifht jnd ihe Smilhweti drouth 
conditions o(   l^^l  have  in|U>cd the 

>hn  produce   our  food   and 

Pi'*lems of labor and port employ- 
ers whKh Kennedy mentioned nuy be 
briefly tummari'ed this way CoMai- 
nerired shipping and atiiotnatton. 
along wiih foreign low<-ot( labor, 
have reduced jobs tor union mcmberi 
At the same nmc. American laboe hat 
become so expensive that it hat bun 
the V S. shipping induilry, vuiually 
prk'ing II oui of many world markets 

UN*ONS *•• MMAMMNO a 
guaianieed annual income for long- 
shoremen, royaliiri on cixMainef ship- 
menis aitd increaaed pentnwK with 
earlier relirentent Employers have 
said ittey can't afford to meet such 
coMs So. pmtpecit for a seitlemnu 
before Sept  .Vlcciiainly look Neak 

A strike in 1971-73 could coal tw 
more than the SI00 millKin pl(u MII- 
maie mcmtoned earlwr at the I4M-M 

U S agriculiuial etponi in 1970 
•were aJmiti i^ 2 billnm — 21 per 
crnt miwe than m 1969 Tciat. alone. 
es^wned M22 inidKMi worth ol crops 
"• d :.vetfock and thru producit llli- 
K It ted with S«50 millinn in the fit- 

cal year that ended in Jutte. 1970 
CaJifoniiB was tecond. with S556 mil. 
iMm. followed by Te^as Kansat 
iSIM millionl, Arkansat (S296 md- 
li^) and Nebra<ikB (S270 mill*on> 
j   1 were in the lop 10 in agrKuItural 

Siaiei ifui ship ihrough Gulf porit 
would, obviously, be hard hM by a 
strike Other siatet would bv affected 
indiiectly because producit ihat 
cnuldn'i move abrisad would deprets 

all pticet and market* 

WM the evpenence o* rice fn»w«et. 
They Name the dumping erf rice »» 
market! and goveramcni pogF*** 
afiei the I96»49 urike for dw 15 
perccM reduction in tie* aOacmeMa m 
1970 

MOai TtUM MMff frf dH U S. 
Mtybean crop wa* eiported lax yev. 
or aome 435 millma bu H't ea*r W 
imagine what may happen it iha CT«y 
can'i rrwve for a>oMhi ncii fall awl 

Perceniafes  of  tome  ethet  AajDr 

the itontnikr 12 months from Jtdy 1, 
1969 lo JuM JO, I970 are GraiK aor- 
ghum 21 perccM, wheat S2 pcrccM. 
rKe M perceol. cation 30 pcrccH. 
com n percent, hsdet and akiM 43 
perccni. tallow 1) pcrceM anrf Ay 
skimmed milk 23 ptntm 

INDMICT  tmcn   ot   -ofV^'^ 
eNpon\ can't be measured Bia taA- 
mg lo foreign huye" "" "*• «"*" 
vinced me that we re in dantn ol to*- 
Nig much ol our markei for cxtnon. 
MMghum and othei product* if a Miikr 
again ^lofn ut from supplying ci»*Ki^ 
er% Our compeirfort woutd wvlCDow 
a chance to lake our place AiBvnlin. 
for eiampk is wnrking haed m ««• 
ihe J^MtVte sorghum, conon. meal 
and datty producTs that art now coon- 
•ng from  the Sotithwetietn umt^* ^ 

That It why the producer origMux»- 
hoRs and shippiiag iMctetn wofking 
together in Gulf Pom ApicuHwal 
Eiipon Astn. arc so concerned wirih 
preveMing a tirifce before Sept .*0 
AnyoTK who wanes tu know man 
about ifK siTikc danger, or GPAEA. 
can obtain (nformaiion bv conaagtiag 
GPAEA.PG. Boa627.G^aa Pwfc. 

10 LUDIN6 U.S. AGIICUITURAL DtPORTS, 
AS PERCENTAGE OF FARM SAUS, 1970* 

dO 60 

Of tha 10 landing oaricubi^al aivorti ihown. noln Ihai meat 
ar» maior producit of the towthwatlam itMm. 

__ REPRINTED FROM  

THE TEXAS j>ir i*ri v»i.uM»r 

FgiirouQdir^iteglkoiniaiin) 
-, tf, <*^ 0>Bt««o P-, S*fttl-.aC«-r 

<i nw c»k>B 
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Mr. DixQELL. That completes the witness list for today, and the 
committee stands adjourned until tomorrow morning at the hour of 10 
o'clock. 

(T\Tiereupon, at 12:05 p.m., the hearing was adjourned, to recon- 
vene at 10 a.m., Wednesday, September 15, 1971.) 
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